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‘ ), J HEN I began to study law in 1920 we were chiefly concerned 

with two things: one, our definition of law, and two, our desire 

to be scientific. We knew what we wanted in both cases. The 

law was what the courts and other governmental officers would do. If we 

were scientific we could predict what they would do. The task of lawyers, 

law teachers, and law students was therefore clear. It was to learn how to 
predict what the courts and other governmental agencies would do. 

To acquire facility in this mode of prophecy we turned, as Langdell had 
turned, to what the courts had done. Since what they had done last was 
what they were most likely to do next, we kept up with the recent cases, 
and even studied accounts of them in newspapers and mimeographed 
sheets. Since what the courts had said shed some light on what they 
would do, we devoted a good deal of attention to analyzing and reconciling 
the language of learned judges. What they had said and done, carefully 
noted item by item, made up the vast collection of items which at the end 
constituted our legal information. 

You will observe that we were thoroughly Baconian as to science and 
thoroughly behavioristic as to psychology. It was scientific to collect and 
examine a multitude of particular items, which gradually arranged them- 
selves into rules the courts had followed. We knew that the courts would 
follow these rules in the future as they had in the past because courts were 
people, and people behaved as they were in the habit of behaving. Our 
scheme was very simple and quite complete. 

Yet even in those remote days we had some qualms about-it. Since we 
were a university law school, we could not limit ourselves to what the 
courts had done. Our function was to improve the law, not merely to 
learn it. We had to decide, therefore, whether the courts had done right. 
We could not content ourselves with the weight of authority; that was too 
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much like counting noses. We could not test the cases by their conformity 
to principle. There were no such things as principles in our definition or 
our science. How were we to tell whether the cases were ‘“‘sound’’? Fortu- 
nately at this juncture pragmatism came to our aid. It told us that we 
could test the rules of law by discovering whether or not they worked. 

This helped us a great deal. For a long time we sat and speculated 
about how the rules worked. In public utility law, for example, we de- 
cided that Mr. Justice Brandeis was right about the rate base and Mr. 
Justice Butler was wrong, because Mr. Justice Brandeis’ rule would work 
better than Mr. Justice Butler’s. Whether this was really because we 
were in favor of lower rates and thought the Brandeis rule would lower 
them, though today it would raise them, whether it was because we liked 
liberals and therefore preferred Mr. Justice Brandeis to Mr. Justice But- 
ler, I do not care to say. In attempting to decide which rule worked better 
we had to assume a social order and the aims thereof, and then try to de- 
termine which rule did more to achieve the aims we favored. What made 
this difficult was that we didn’t know much about the social order; we 
didn’t have any special competence in the matter of social aims; and we 
didn’t have the slightest idea how to go about finding out whether a given 
rule helped to accomplish them or not. 

Suddenly we discovered that there were people who knew all these 
things, people who could tell us how the law worked and why. They were 
the social scientists. We had every reason to resort to them. The courts 
were social agencies; their conclusions must be conditioned by society. 
The social scientists could help us to predict what the courts would do. 
The psychologists would help us understand the behavior of judges. The 
psychiatrists could help us there, too, and could also assist us in compre- 
hending criminals. Hand in hand with these other scientists we could 
become scientific. 

Therefore we added to law school faculties men who had no legal train- 
ing, but who were experts in these other sciences. Where such additions 
were impossible because of penury or prejudice, we took co-operation for 
our watchword and began to work with scholars in other departments of 
our universities. The social contacts we developed were very pleasant. 
Imagine our confusion, however, when we discovered that from their dis- 
ciplines as such the social scientists added little or nothing. They taught 
us to reverence our own subject; it was more interesting to them than 
their own. With the enthusiasm of converts they showed us the masses of 
social, political, economic, and psychological data which lay hidden in the 
cases. They then proceeded to teach the cases better than we could teach 
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them, not because they had been nurtured in the social sciences, but be- 
cause they were good teachers. 

The fact was that though the social scientists seemed to have a great 
deal of information, we could not see and they could not tell us how to use 
it. It did not seem to show us what the courts would do or whether what 
they had done was right. For example, the law of evidence is obviously 
full of assumptions about how people behave. We understood that the 
psychologists knew how people behave. We hoped to discover whether 
an evidence case was “‘sound”’ by finding out whether the decision was in 
harmony with psychological doctrine. What we actually discovered was 
that psychology had dealt with very few of the points raised by the law of 
evidence; and that the basic psychological problem of the law of evidence, 
what will affect juries, and in what way, was one psychology had never 
touched at all. Thus psychologists could teach you that the rule on spon- 
taneous exclamations was based on false notions about the truth-compell- 
ing qualities of a blow on the head. They could not say that the evidence 
should be excluded for that reason. They did not know enough about 
juries to tell you that; nor could they suggest any method of finding out 
enough about juries to give you an answer to the question. 

We decided, then, that it was nice to have met the social scientists and 
that we should continue to associate with them in the hope of some day 
striking some mutual sparks. If, for the moment, they could not help us 
to tell whether the rules worked, we could at least see for ourselves what 
the courts were doing. Since the law was what the courts would do and 
since all the courts do is not in books, we decided to observe the law in ac- 
tion. We collected tremendous numbers of facts about the operation of 
procedural rules and set about getting them in other fields. We thus added 
greatly to our accumulated data about what the courts had done. It was 
data of another kind than cases. But like the cases it was data absolutely 
raw. We did not know what facts to look for, or why we wanted them, or 
what to do with them after we got them. We were simply after facts. 
These facts did not help us to understand the law, the social order, or the 
relation between the two. 

Nevertheless this new interest in facts had some effect on the curricu- 
lum. It culminated in what was known as the Functional Approach. The 
Functional Approach was based on the Fact-Situation. The Fact-Situa- 
tion became the center of our educational attention. We knew that we 
were supposed to train young people to practice law. We knew that cases 
do not present themselves to the lawyer labeled Torts, Contracts, Equity 
I, or Constitutional Law. The lawyer is faced with a Fact-Situation. The 
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Fact-Situation may involve five or six of the traditional law school dis- 
ciplines. We could see that this was wrong. We could see that if we could 
organize a curriculum of Fact-Situations we could by passing the young 
man through it prepare him to meet these facts or these situations in after- 
life. He would recognize a familiar Fact-Situation that he had known in 
law school and could deal with it as an old friend. So we shifted our 
courses around and renamed them in the hope that we might sooner or 
later find out how to introduce the student to those Fact-Situations he 
was most likely to encounter in the practice. 

The trouble with the Functional Approach was that it threatened us 
with a reductio ad absurdum. If the best way to prepare students for the 
practice was to put them through the experiences they would have in 
practice, clearly we should abolish law schools at once. I challenge you to 
find the least excuse for one in the latest manifesto of Mr. Jerome Frank. 
We could not successfully imitate experience in the classroom. Even moot 
courts were probably a waste of time. The place to get experience is in 
life. The place to get legal experience is in a law office. Since there were 
already too many law offices, we saw no reason for turning the law schools 
into law offices, too. The Functional Approach seemed likely to remove 
the last vestige of excuse for the maintenance of law schools in universities. 

By another route this general program led us toward another absurdity. 
The law is what the courts will do. Courts are people. What people do 
largely depends on their visceral reactions. The law may thus depend on 
what the judge has had for breakfast. The conclusion is that legal schol- 
ars, adopting the slogan of Shredded Wheat, ‘‘Tell me what you eat and 
I'll tell you what you are,” should devote themselves to studying the 
domestic larders of judicial wives. The prospect of a life of such investiga- 
tion might well put an end to legal scholarship altogether. Digestive Ju- 
risprudence and the Functional Approach were on the verge of destroying 
the two characteristic activities of the university law school. 

At the time when I stopped studying law these horrid possibilities were 
just appearing on the horizon. They struck terror to the heart of at least 
one law teacher. And there were other fears that daunted me. Had we 
not engaged in a hopeless task? There were thirty thousand cases and 
eight thousand statutes a year. In addition we had taken up the burden 
of discovering and studying a lot of facts outside the cases. In addition 
we had decided to master the data of the social sciences. We had to do all 
these things if the law was what the courts would do and our job was to 
predict what they would do next. How could we hope to make the slight- 
est impression on all this material in one short life-time? Of course we 
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could break the field down into smaller and smaller compartments, nar- 
rowing our individual vision to our individual capacity. But this would 
mean adding to the faculty every year until the number approached in- 
finity. 

Another thing bothered me. Suppose the legislatures should repeal 
everything we ever knew. Mastery of all the facts about the Sherman Act 
painstakingly acquired in the course in Trade Regulation might be a posi- 
tive disservice under the N.R.A. Could it be that in presenting our stu- 
dents with Fact-Situations of the present or immediate past we were actu- 
ally handicapping them in their battle with the Fact-Situations of the fu- 
ture? We had given them no weapons but our advice about these good old 
Fact-Situations. But suppose the foe was a brand new one, the product of 
a New Deal. 

Finally I was haunted by the notion that our duty to our students was 
to educate them. We knew of course that they came to us without educa- 
tion. We had learned not to expect any from the colleges of liberal arts. 
When we got through with them we might flatter ourselves that we had 
trained them to be good technicians, competent craftsmen, or as Mr. 
Beale has put it, to make a noise like a lawyer. I could not see that we had 
done anything about their education. Education, I had supposed, was 
chiefly an affair of the intellect. Our curriculum was anti-intellectual 
from beginning to end. It involved not a single idea, not a single great 
book, not a single contact with the tremendous intellectual heritage of the 
law. We did not even expect intellectual exercise. We discussed the logic 
of the cases, it is true; but none of us knew any logic. We could not engage 
in intellectual exercise because we were not competent in the intellectual 
techniques which it requires. 

I found myself therefore at the end of my legal career facing a series of 
dilemmas. We must educate students, but we couldn’t do it because the 
law is what the courts will do and our students must become able proph- 
ets. This requires them to know all about what the courts have done and 
are doing. There is no time to do more than train them, even if we knew 
how to educate them. 

We must, then, train students. This is a vain hope because the law 
offices can do it better, and because just when we get them trained new 
legislation which we cannot foresee may make the habits we have given 
them the worst they can possibly have. 

We must, then, devote ourselves to legal research. But if the law is what 
the courts will do and we are going to be scientific we must get the cases, 
and the facts outside the cases, and the data of the social sciences. But 
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when we get this material it is useless because we don’t know what to do 
with it. It is a hopeless job, anyway, because there is so much material 
that we can’t possibly accumulate it all, and we have no basis for selection 
and discrimination. 

Now I put it to you that these dilemmas are the inevitable consequence 
of our notion of law and our conception of science. I do not deny that our 
definition of law and our conception of science are possible. I do assert 
that they are not complete and not fruitful for the study of the law. 

I suggest that the essential constituent of a science is the analysis of its 
basic concepts. The proper immediate subject matter of a science is its 
abstractions, as can be seen as soon as the question is asked, What is the 
basis of the division, classification, and selection of the concrete material? 
The answer, contrary to the Baconian dogma, is that the basis must be 
found in the rational analysis, which is logically prior to the empirical 
operations involved. 

Empirical operations do not make a science. Facts do not organize 
themselves. Let me emphasize as strongly as I can that we must accumu- 
late cases, facts, and data. I simply insist that we must have a scheme into 
which to fit them. The law school that ignores the cases, the facts, or the 
social sciences will be a poor law school. The legal scholar who ignores 
these things will be a poor legal scholar. What I am suggesting is not to be 
taken as consolation or encouragement to those lazy, unimaginative, or 
irresolute souls who have opposed going beyond the language of judges 
into the facts of the law and of social science. I am not proposing that we 
discontinue those activities which have characterized the progressive law 
school in the past ten years; I am proposing an addition to them. To un- 
derstand this addition we may refer with profit to the words of the great 
physiologist, Claude Bernard. ‘“‘By simply noting facts,” he said, “we can 
never succeed in establishing a science. Pile up facts and observations as 
we may, we shall be none the wiser. Endless accumulation of observa- 
tions leads nowhere.” Experiments and observations are employed to 
assist in formulating and to exemplify rational analysis, not as a substi- 
tute for it. It is rational analysis which finds and orders abstractions 
which can be organized into systems; and it is by the development or ap- 
plication of these systems in concrete material that we understand facts 
and data. One aim of science is to understand. This the law schools have 
neglected for the sake of another and an inferior aim, the prediction and 
control of behavior. Since a university is primarily concerned with under- 
standing, a university law school might be primarily concerned with un- 
derstanding the law. This is scientific in the highest sense. 
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Now I suggest that if we are to understand the law we shall have to get 
another definition of it. I suggest that the law is a body of principles and 
rules developed in the light of the rational sciences of Ethics and Politics. 
The aim of Ethics and Politics is the good life. The aim of the Law is the 
same. Decisions of courts may be tested by their conformity to the rules 
of law. The rules may be tested by their conformity to legal principles. 
The principles may be tested by their consistency with one another and 
with the principles of Ethics and Politics. 

The duty of the legal scholar, therefore, is to develop the principles and 
rules which constitute the law. It is in short to formulate legal theory. 
Cases, facts outside the cases, the data of the social sciences will illustrate 
and confirm this theoretical construction. Where formerly they were 
worthless because we had no theoretical construction; where formerly we 
did not know what facts to look for or what to do with them when we got 
them; where formerly we could make no use of social scientists because 
neither they nor we had any mutual frame of reference which made mate- 
rial transferable, we may now see how all these things will assist our at- 
tempt to understand the law. We can even see how to tell whether cases 
are “sound.” 

The concern of the law teacher and of the law student, as well as the le- 
gal scholar, is with principles. The leading philosopher in America, Alfred 
North Whitehead, once addressed himself to the problem of the university 
school of business. His conclusions are applicable to the university law 
school, too. He said, ‘The way in which a university should function in 
preparation for an intellectual career, such as modern business or one of 
the older professions, is by promoting the imaginative consideration of the 
various general principles underlying that career. Its students thus pass 
into their period of technical apprenticeship with their imaginations al- 
ready practised in connecting details with general principles.’’ The gener- 
al principles of the law are derived from Politics and Ethics. The student 
and teacher should understand the principles of those sciences. Since they 
are concerned with ideas, they must read books that contain them. To 
assist in understanding them they should be trained in those intellectual 
techniques which have been developed to promote the comprehension and 
statement of principles. They will not ignore the cases, the facts, or the 
social sciences. At last they will understand them. They will be educated. 

I take it that an educated man knows what he is doing and why. I be- 
lieve that an educated lawyer will be more successful in practising law as 
well as in improving it than one who is merely habituated to Fact-Situa- 
tions. His training will rest not on his recollection of a mass of specific 
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items, but on a grasp of fundamental ideas. The importance of these ideas 
cannot be diminished by the whims of legislatures or the vagaries of prac- 
tical politics. 

You will say that even if all this is true, it is utterly impractical: the 
students, the bar, and the public would never tolerate a law school organ- 
ized to formulate and expound legal principles, even though such formula- 
tion and exposition must take account of the cases and the facts of the law 
and of social science. They believe these schools are founded to train stu- 
dents in the art of practising law and that facility in this art is best ac- 
quired through homeopathic doses of experience in law school. I think you 
are right. Therefore I suggest that in every university where there is a 
law school a department of jurisprudence be established. The object of 
such a department would be to formulate and expound legal principles. 
Gradually its efforts would be reflected in the curriculum and studies of 
the law school. Gradually it would be discovered that its students were 
more successful at the bar and even in predicting what the courts would 
do than the progeny of the law school. Gradually we might come to real- 
ize that the best practical education is the most theoretical one. And 
gradually, very gradually, the law might become once more a learned 
profession. 





THE DOCTRINE OF RES IPSA LOQUITUR 
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r | “HE law relating to res ipsa loquitur is replete with conflict, confu- 


sion and doubt. There is division of opinion as to the circum- 
stances required for its application and still greater disagreement 
as to the effect to be given it. Does it merely lay the basis for a permissible 
inference of negligence by the jury or does it raise a presumption of negli- 
gence, and if and where it raises a presumption, what weight is to be given 
to it? It is not clear that where it is treated as a presumption, the court 
will direct a verdict for the plaintiff in the absence of rebuttal evidence by 
the defendant, nor is it at all clear what quantity of evidence will be re- 
quired to prevent a directed verdict or how far the presumption survives 
the refusal to direct a verdict for the plaintiff, that is, what effect the jury 
shall give it. Then, too, there is much confusion with respect to the effect 
of pleading special acts of negligence. 
It is the belief of the writer that it is wholly useless and mischievous to 


have a distinct doctrine of res ipsa loquitur which has the effect merely of 
laying the foundation for a permissible inference of negligence, and that it 
best serves its excuse for being if it is treated as a presumption which shifts 
the burden of proof to the defendant. 

A brief statement of the law relating to res ipsa loquitur as found in the 
decisions will lay the foundation for our argument. 


CIRCUMSTANCES REQUIRED FOR THE APPLICATION OF 
RES IPSA LOQUITUR 

It is clear that the plaintiff has not produced evidence enough to make 
out a res ipsa loquitur case where he merely shows that he has sustained an 
injury. In Benedick v. Potts,’ at the trial the following facts were shown 
by the plaintiff: that the defendant operated a railway in a pleasure re- 
sort. Cars were hoisted up an incline to the highest point of the railway 
and allowed to run down by gravity upon a circular track. At one place 
the track passed through a tunnel about one hundred and fifty feet long. 
Cars and occupants while passing through this tunnel were hidden from 
outside observation. The cars were provided with handles to grasp during 
the rapid descent. The plaintiff occupied alone the rear seat of one of these 

* Professor of Law, University of Southern California. 

* Benedick v. Potts, 88 Md. 52, 40 Atl. 1067 (1898). 
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cars during its descent. He was in the car when it entered the tunnel but 
not when the car emerged. He was later found inside the tunnel in an un- 
conscious condition with a wound upon his head. The trial court upon 
this evidence instructed the jury that there was no legal evidence of neg- 
ligence on the part of the defendant and a verdict and judgment were 
entered for the defendant. On appeal the supreme court sustained the 
trial court in this ruling, saying: 

In no instance can the bare fact that an injury has happened of itself and divorced 
from all surrounding circumstances justify the inference that the injury was caused by 
negligence.? ‘ 

It is a perfectly well settled principle that to entitle the plaintiff to recover in an 
action of this kind he must not only show that he has sustained an injury but that the 
defendant has been guilty of some negligence which produced the particular injury. 
The negligence alleged and the injury sued for must be in the relation of cause and 


effect. The concurrence of both and the nexus between them must exist to constitute 
a cause of action. 


The orthodox statement of res ipsa loquitur makes three requirements 
for its application. First, there must be an injury caused by the operation 
of an appliance or instrumentality in the exclusive possession and control 
of the defendant. Second, the appliance must have been such as ordinarily 
would not produce injury unless carelessly constructed, inspected or used. 
Third, the injury must have occurred without voluntary action on the part 
of the plaintiff. The basis of the presumption and that which justifies the 
casting of the burden of proceeding with the production of evidence on the 
defendant is said to be the fact that the evidence of the cause of the injury, 
whether culpable or innocent, is ordinarily more accessible to the defen- 
dant than it is to the plaintiff. 

The first requirement, namely, that the injury for which the plaintiff 
seeks recovery must have arisen from an instrumentality in the exclusive 
possession and control of the defendant is uniformly made.° A res ipsa 
loquitur case is frequently found where objects fall from places in posses- 
sion of the defendant and strike and injure the plaintiff.’ It finds frequent 

2 Tbid., 55. 

3 Ibid., 54. 

4 Wigmore, Evidence (2d ed. 1923) § 25009. 5 Ibid. 

6 Scellars v. Universal Service, 68 Cal. App. 252, 228 Pac. 879 (1924); Sullivan v. Minneapo- 
lis St. Ry. Co., 161 Minn. 45, 200 N.W. 922 (1924); Sylvia v. Newport Gas Light Co., 45 R.I. 


515, 124 Atl. 289 (1924); Sund v. Wilmington, & P., Traction Co., 1 W.W. Harr. (Del.) 328, 
114 Atl. 281 (1920). See note in 53 A.L.R. 149s. 

7It has been applied where the plaintiff passed under the defendant’s shop window and 
was struck by a barrel which fell from the shop window. Byrne v. Boadle, 2 H. & C. 722 (1863). 
Where the plaintiff passing along the highway under defendant’s bridge was struck by a brick 
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application in the cases of injuries to passengers resulting from collision 
between cars belonging to the same company.® It has been applied in 
more doubtful cases of collision between the car of defendant in which the 
plaintiff was a passenger and a car not under the control and management 
of the defendant.? It has been applied where a surgeon knocks out a tooth 
in removing tonsils’® or where he left a needle™ or a bandage” in the pa- 
tient’s body. The doctrine is not invoked where there is divided responsi- 
bility or where the accident is due in part to the acts of a third party over 
whom the defendant had no control,"3 or where the injuring agency is 
under, the control and management of the plaintiff.‘ The mere fact that a 
third person, an intermeddler in no way connected with the defendant, 
tampered with the thing or made it defective or dangerous does not defeat 
the application of the rule.’ 

The second requirement universally made is that the apparatus or ap- 
pliance must have been such that in its ordinary operation no injury was 
to be expected unless from a careless construction, inspection or user.”® It 


which fell from a pier of the bridge. Kearney v. London Ry., L. R. 5 Q.B. 411 (1870). See also 
Soriero v. Pennsylvania Ry. Co., 86 N.J.L. 642, 92 Atl. 604 (1914). It was applied where a 
shade around an electric light in a chandelier in defendant’s music hall fell on the plaintiff. 
Goldstein v. Levy, 74 Misc. 463, 132 N.Y.S. 373 (1911). Where a radiator in the wall of a lobby 
of defendant’s theater fell and injured the plaintiff. Carlson v. Swenson, 197 Ill. App. 414 
(1916). Where an electric light fan fell upon and injured a patron in defendant’s theater. Haun 
v. Tally, 40 Cal. App. 585, 181 Pac. 81 (1919). Where the roof of defendant’s theater collapsed 
ind fell on the plaintiff and others. Lyman v. Knickerbocker Theater, 5 F. (2d) 538 (C.A., 
D. of C. 1925). Where electric wires fell in an alleyway. Gannon v. Laclede Gas Light Co, 
145 Mo. 502, 46 S.W. 968, 47 S.W. 907 (1898). Where the bucket of a concrete mixer dropped, 
Meyer v. Tobin, 82 Cal. Dec. 565, 4 P. (2d) 542 (1931). Where the walls of a building collapsed, 
Fox v. Bronx Amusement Co., 9 Ohio App. 426 (1918). Where a window pane fell, Sinkovitz v. 
Peters Land Co., 5 Ga. App. 788, 64 S.E. 93 (1909); a window screen. Southwestern T. & T. 
Co. v. Sheppard, 189 S.W. 799 (Tex. 1916) a corner of a building fell. DeMun Estate Corp. v. 
Frankfort Gen. Ins. Co., 196 Mo. App. 1, 187 S.W. 1124 (1916). 


® Sand Springs Park v. Schrader, 82 Okla. 244, 198 Pac. 983 (1921); Loudoun v. Eighth 
Avenue Railway Co., 162 N.Y. 380, 56 N.E. 988 (1900). 

9 Plumb v. Richmond Light & R. Co., 233 N.Y. 285, 135 N.E. 504 (1922). See also note in 
13 L.R.A. (N.S.) 609, 610. 

1° Brown v. Shortlidge, 98 Cal. App. 352, 277 Pac. 134 (1929). See note to Bollenbach v. 
Bloomenthal, 341 Ill. 539, 173 N.E. 670 (1930), in 26 Ill. L. Rev. 350 (1931). 


™ Sellers v. Noah, 209 Ala. 103, 95 So. 167 (1923). 

2 Palmer v. Humiston, 87 Ohio St. 401, ror N.E. 283 (1913). 

13 Loehner v. North Chicago St. Ry. Co., 116 Ill. App. 365 (1904). 

4 White v. Spreckels, 10 Cal. App. 287, 101 Pac. 920 (1909). 

*s Van Horn v. Pacific Refining Co., 27 Cal. App. 105, 148 Pac. 951 (1915). 

© Wigmore, supra note 2, § 2509; see cases collected in article on Negligence, 45 C.J. 1212, 
§ 780, footnote 2. 
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is not sufficient to show that the injury occurred and that it occurred 
through an instrumentality which was exclusively within the control and 
management of the defendant. The instrumentality and its operation 
must have been such as ordinarily would not have produced injury in the 
absence of negligence. It is sufficient, however, that the circumstances 
surrounding the accident render it more probable that the injury was due 
to the negligence of the defendant than otherwise.'? An injury received 
from the operation of an instrumentality in the exclusive control of the 
defendant will not always give rise to an inference of negligence and if it 
does not the res ipsa loquitur doctrine cannot be applied. Thus, in Pie/l v. 
Albany Ry. Co.,"* where a flywheel was disrupted and a portion of it cast 
across the street into a saloon, killing the plaintiff’s intestate, it was held 
that a mere bursting of the flywheel was not sufficient to warrant an infer- 
ence of negligence because the disruption of flywheels does frequently pro- 
ceed from causes which science is unable to discover and guard against and 
therefore negligence is not to be inferred from such occurrence alone. The 
case indicates the unqualified necessity of the requirement of a set-up of 
facts which will warrant reasonably an inference of negligence. The exclu- 
sive control and possession of the defendant of the instrumentality of the 
injury is incidental to that end, and also to indicate that such exclusive 
control and possession on the part of the defendant makes knowledge of 
the facts surrounding the cause of the injury presumably more accessible 
to the defendant than to the plaintiff." 

A third requirement in the orthodox statement is that the injury must 
have occurred without voluntary action on the part of the plaintiff.”° 

While it is not uncommonly emphasized that the special reason or ex- 
cuse for the existence of res ipsa loquitur is that since injury occurred under 
circumstances concerning which the defendant is in a superior position to 
have knowledge it is therefore fair that he should be required to produce 
the evidence in explanation, it is only occasionally in the cases that it is 
held that the doctrine cannot be invoked if the circumstances do not sug- 
gest or indicate this superior accessibility to the evidence on the part of 
the defendant, or, where it appears that the plaintiff has equal or superior 
means of information.”* 

17 Howser v. Cumberland Ry., 80 Md. 146, 30 Atl. 906 (1894); Mathews v. Chicago Ry. 
Co., 162 Minn. 313, 202 N.W. 896 (1925). 

8 Piehl v. Albany Ry. Co., 30 App. Div. 166, affd. in 162 N.Y. 617, 57 N.E. 1122 (1900). 

9 For a similar case see Hughes v. Atlantic City & Shore Ry. Co., 85 N.J.L. 212, 89 Atl. 769 
(1914). 

2 Wigmore, supra note 2, § 2500. 


t See cases collected in article on Negligence, 45 C.J. 1205, § 773, footnote 46. 
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Another requirement occasionally made is that direct evidence must 
have been unavailable to the plaintiff in order to invoke res ipsa loquitur. 
Some cases have held that the rule is one of necessity, providing a substi- 
tute for direct proof of negligence only where such direct proof is unavail- 
able, and that it can only be invoked where direct evidence is unavailable, 
and that unless the plaintiff presents all the testimony reasonably within 
his power he can derive no benefit from the doctrine.” 


EFFECT OF THE APPLICATION OF RES IPSA LOQUITUR 

(a) Establishes the Basis for a Permissive Inference of Negligence by the 
Jury. Where the plaintiff presents a res ipsa loquitur case, what effect is 
to be given it? The view which seems to prevail in the greater number of 
jurisdictions is that a res ipsa case merely lays the foundation for a per- 
missible inference by the jury of negligence on the part of the defendant.” 
The proof of the accident and the injury, with attending circumstances 
though there iS no direct evidence of the defendant’s negligence or causal 
relation to the injury, entitles the plaintiff to go to the jury. A motion for 
a non-suit of the plaintiff or a directed verdict for the defendant will be 
denied. If the defendant does not introduce any evidence to overcome the 
case made for the plaintiff, the plaintiff will be entitled to have the jury 
consider under proper instructions whether or not the facts shown war- 
rant them in making the inference that the defendant was guilty of the 
negligence which caused the injury. If the jury finds for the plaintiff that 
the defendant was guilty of such negligence, the verdict of the jury cannot 
be disturbed. Under this view the plaintiff will not be entitled to a direct- 
ed verdict on the failure of the defendant to introduce evidence. This 
view seems to obtain in Connecticut,?4 Colorado,?> Iowa,® Michigan,?’ 

22 Bahr v. Lombard, 53 N.J.L. 233, 21 Atl. 190, 23 Atl. 167 (1890); Cass v. Sanger, 77 N.J.L. 
412, 71 Atl. 1126 (1909); Levendusky v. Empire Rubber Mfg. Co., 84 N.J.L. 698, 87 Atl. 338 
(1913). 

23 See cases collected in note, 53 A.L.R. 1494, 1511. 

24 Stebel v. Connecticut Co., go Conn. 24, 96 Atl. 171 (1915); Ruerat v. Stevens, 113 Conn. 
333, 155 Atl. 219 (1931). 

*s Colorado Springs Ry. Co., v. Reese, 69 Colo. 1, 169 Pac. 572 (1917); but compare Velotta 
v. Yampa Valley Coal Co., 63 Colo. 489, 167 Pac. 971 (1917) in which apparently a presump- 
tion is raised. 

% Duncan v. Ft. Dodge Gas & Elect. Co., 193 Iowa 1127, 188 N.W. 865 (1922). 

27 Barnowski v. Helson, 89 Mich. 523, 50 N.W. 980, (1891); Burghardt v. Detroit United 
Ry. Co., 206 Mich. 545, 173 N.W. 360 (1919); Fuller v. Magatti, 231 Mich. 213, 203 N.W. 
868 (1925); Loveland v. Nelson, 235 Mich. 623, 209 N.W. 835 (1926); Kerr v. City of Detroit, 
255 Mich. 446, 238 N.W. 190 (1931). 

Compare statement in 45 C.J. 1194: “In Michigan the presumption of negligence arising 
under the rule of res ipsa loquitur has not been recognized as such in the cases; on the con- 
trary it is frequently stated in express terms that the rule has not been adopted in this state. 
(Loveland v. Nelson, 235 Mich. 623, 209 N.W. 835; Fuller v. Magatti, 231 Mich. 213, 203 N.W. 
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Minnesota,* New Jersey,?? North Carolina,*° Ohio,* and Okla- 
homa.” 

(b) Establishes a Presumption of Negligence. In several states, a res ipsa 
loquitur case is given the effect of raising a presumption. This means that 
the res ipsa case lays the foundation not merely for the jury’s possible in- 
ference of negligence on the part of the defendant, but the jury will be re- 
quired by the court to make such inference. If the plaintiff makes out a 
res ipsa loquitur case and the defendant does not assume his burden of go- 
ing forward with evidence, the court, if it is satisfied that the plaintiff's 
evidence so clearly establishes a res ipsa loquitur case that a jury could not 
reasonably find otherwise, will direct a verdict for the plaintiff.** If the 
court is not so certain that a res ipsa case has been made out, it will leave 
it to the jury to find if such a case exists and if such is found, a verdict will 
be directed for the plaintiff. Frequently the language of a court points 
toward a presumption, but the effect in fact given to the res ipsa loquitur 
case is merely to permit an inference of negligence.** In the following 


868; Burghardt v. Detroit United R. Co., 206 Mich. 545, 173 N.W. 360, 5 A.L.R. 1333. But 
see Waidleich v. Andros, 182 Mich. 374, 148 N.W. 824 (where the term “res ipsa loquitur’’ is 
used in the opinion).) This statement, however, in conformity with the rule as generally ap- 
plied, is apparently, and in effect, but a repudiation of the doctrine as construed to raise a 
presumption of negligence from the mere occurrence of the injury, rather than an actual repu- 
diation of the principles upon which the doctrine is based. For, notwithstanding the denial of 
the doctrine, those principles which in other jurisdictions are embraced within, and designated 
as, the rule of res ipsa loquitur, are recognized and applied by the courts of this state, although 
only as rules of circumstantial evidence, (Loveland v. Nelson, 235 Mich. 623, 209 N.W. 835; 
Fuller v. Magatti, 231 Mich. 213, 203 N.W. 868; Burghardt v. Detroit United Ry. Co., 206 
Mich. 545, 173 N.W. 360, 5 A.L.R. 1333.) so as to raise a presumption or permit an inference 
of negligence in cases where the circumstances involved are such as would otherwise be within 
the application of the rule.” 

28 Keithley v. Hettinger, 133 Minn. 36, 157 N.W. 897 (1916); Kleinman v. Banner Laundry 
Co., 150 Minn. 515, 186 N.W. 123 (1921); Ryan v. St. Paul Union Depot Co., 168 Minn. 287, 
210 N.W. 32 (1926); Swenson v. Purity Baking Co., 183 Minn. 289, 236 N.W. 310 (1931); 
Vergeldt v. Hartzell, 1 F. (2d) 633 (1924). 

29 Dennery v. Great Atlantic & Pacific Tea Co., 82 N.J.L. 517, 81 Atl. 861 (1911); Hughes v. 
Atlantic City, 85 N.J.L. 212, 89 Atl. 769 (1914); Sheridan v. Arrow Sanitary Laundry Co., 
146 Atl. 191 (N.J. 1929); Sheridan v. Foley, 58 N.J.L. 230, 33 Atl. 484 (1895). 

3° Womble v. Merchants’ Grocery Co., 135 N.C. 474, 47 S.E. 493 (1904); Lyles v. Brannon 
Carbonating Co., 140 N.C. 25, 52 S.E. 233 (1905); Modlin v. Simmons, 183 N.C. 63, r10 S.E 
661 (1922); Harris v. Mangum, 183 N.C. 235, 111 S.E. 177 (1922). 

3t Glowacki v. Northwestern Ohio Ry. & Power Co., 116 Ohio St. 451, 157 N.E. 21 (1927). 

32 Sand Springs Park v. Schrader, 82 Okla. 244, 198 Pac. 983 (1921). See 12 Cal. L. Rev. 
140 (1924). 

33 Something more is required by some courts for a directed verdict. See Giles v. Giles, 204 
Mass. 383 (191¢) 90 N.E. 595; Sunderland, Directing a Verdict, 11 Mich. L. Rev. 198 (1913). 

34 How much evidence the defendant must introduce in order to overcome the presumption 
is a matter which will be discussed later. 
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states the res ipsa case has sometimes been treated as establishing a 
presumption: California,*> Kentucky,* Illinois,57 Iowa,** Louisiana,' 
Missouri,4? New York,*? Pennsylvania,‘? and South Carolina.* 

What is the quantum of evidence required of defendant to overcome 
the presumption when such is raised by a res ipsa loquitur case? It should 
be borne in mind that in such a case the probative effect or logical cogency 
of the plaintiff’s case before the defendant introduces any evidence is one 
which would warrant the jury finding for the plaintiff, though it might, of 
course, find for the defendant. The cases are uniform in requiring for the 
application of the res ipsa loquitur case a setup from which it is reasonably 
inferable that the injury would not have happened without negligence on 
the part of the defendant. It seems clear that the defendant ought not to 
escape a directed verdict against him by merely introducing some evi- 
dence. It should at least be credible and have some probative force. As to 
how much, there is little or no indication in the cases.*4 

(c) Shifts Burden of Introducing Evidence or Burden of Proof. While 
there are many unguarded statements to the effect that the application of 
the rule of res ipsa loquitur shifts the burden of proof upon the defendant, 
some of these expressions are made without observing the distinction be- 
tween the shifting of the burden of going forward with evidence and the 
shifting of the burden of proof or persuasion proper. In several cases 
where the distinction is observed, the courts have held that while the bur- 

38 Bush v. Barnett, 96 Cal. 202, 31 Pac. 2 (1892); Green v. Pacific Lumber Co., 130 Cal. 435, 


62 Pac. 747 (1900); Judson v. Giant Powder Co., 107 Cal. 549, 40 Pac. 1020 (1895); Lejeune v. 
General Petroleum Corp., 128 Cal. App. 404, 13 P. (2d) 1057 (1932). 


3% Quillen v. Skaggs, 233 Ky. 171, 25 S.W. (2d) 33 (1930). 

37 Everett v. Foley, 132 Ill. App. 438 (1907). 

38 Fitch v. Mason City Traction Co., 124 Iowa 665, 100 N.W. 618 (1904); Weber v. Chicago 
R.I. & P.R. Co., 175 Iowa 358, 151 N.W. 852 (1915); Arnett v. Ill. Central Ry., 188 Iowa 540, 
176 N.W. 322 (1920). 

39 Motor Sales & Service v. Grasselli Chemical Co., 15 La. App. 353, 131 So. 623 (1930). 

4° Brown v. Consolidated Light, Power & Ice Co., 137 Mo. App. 718, 109 S.W. 1032 (1908); 
Myers v. City of Independence, 189 S.W. 816 (Mo. 1916). But see Brown-Scott v. Davis, 
216 Mo. App. 530, 270 S.W. 433 (1925), approving Sweeney v. Erving, 228 U.S. 233, 33 Sup. 
Ct. 416, 57 L.Ed. 815 (1913). 

4 Barkeley Scow Corporation v. G. V. Petrie & Son, 37 F. (2d) 58 (1930); Goldstein v. 
Levy, 74 Misc. 463, 132 N.Y.S. 373 (1911); Storms v. Lane, 223 App. Div. 79, 227 N.Y.S. 482 
(1928); Loudoun v. Eighth Avenue Ry. Co., 162 N.Y. 380, 58 N.E. 988 (1900); Plumb v. Rich- 
mond Light & Ry. Co., 233 N.Y. 285, 135 N.E. 504 (1922). 

# Folk v. Schaeffer, 186 Pa. 253, 40 Atl. 401 (1898); Durning v. Hyman, 286 Pa. 376, 133 
Atl. 568 (1926). 

43 Sullivan v. Charleston & W.C.Ry. Co., 85 S.C. 532, 67 S.E. 9¢5 (1910). Shelton v. S. P. 
Co., 86 S.C. 98, 67 S.E. 899 (1910). 

44 The amount that should be required is discussed infra, 531-535. 
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den of going forward shifted to defendant, the burden of proof did not.‘ 
However, there are a respectable number of courts which have held that 
the burden of proof proper shifted.* 


EFFECT OF PLEADING SPECIFIC ACTS OF NEGLIGENCE UPON THE 
USE OF RES IPSA LOQUITUR 

Under a general allegation of negligence the plaintiff may prove negli- 
gence by introducing enough evidence to make out a res ipsa loquitur case, 
the plaintiff not being in possession of direct evidence of negligence, is per- 
mitted to rely upon the res ipsa loquitur rule, and make out a case from 
which negligence may be inferred. If the plaintiff instead of a general alle- 
gation of negligence in his complaint sets out specific negligent acts or 
omissions, the doctrine of res ipsa loquitur does not apply.*? Thus in a case 
where the defendant carelessly and negligently parked his automobile so 
that it rolled down a grade and struck the plaintiff who was engaged in 
working on the street, and the complaint alleged that at the time the de- 
fendant parked said automobile he so carelessly and negligently applied 
the brakes of the said automobile as to permit said automobile to roll 
down said slope and strike the plaintiff and there was no pleading of gen- 
eral negligence, it was held improper to instruct the jury with respect to 
the res ipsa loquitur rule.** What is the effect of alleging specific acts of 


negligence after sufficient general allegations have been set out to permit 
proof of a res ipsa loquitur case? Must the plaintiff now rely wholly upon 
establishing the specific acts of negligence alleged or may he rely on his 
res ipsa loquitur case to establish the allegations of general negligence? 


48 See notes 53 A.L.R. 1494, 59 A.L.R. 486, 16 L.R.A. (N.S.) 527, A.L.R. 1916A, 930; Va- 
lente v. Sierra Railway Co., 151 Cal. 534, 91 Pac. 481 (1907); Lejeune v. Gen. Petroleum Corp., 
128 Cal. App. 404, 13 P. (2d) 1057 (1932); Crooks v. White, 107 Cal. App. 304, 290 Pac. 497 
(1930); Diller v. Northern Cal. Power Co., 162 Cal. 531, 123 Pac. 359 (1912); Phillipsen v. 
Hunt, 129 Ore. 242, 276 Pac. 255 (1929); Eaker v. International Shoe Co., 199 N.C. 370, 154 
S.E. 667 (1930). 

* Montgomery & Eufaula Ry. v. Mallette, 92 Ala. 209, 9 So. 363 (1891); Jacks v. Reeves, 
78 Ark. 426, 95 S.W. 781 (1906); Bush v. Barnett, 96 Cal. 202, 31 Pac. 2 (1892); Green v. Pac. 
Lumber Co., 130 Cal. 435, 66 Pac. 747 (1900). [But see Valente v. Sierra Railway Co., 151 
Cal. 534, 91 Pac. 481 (1907) and Lejeune v. General Petroleum Corp., 128 Cal. App. 404, 13 P. 
(2d) 1057 (1932)]; Weber v. Chicago R.I. & Pac. Ry., 175 Iowa 358, 151 N.W. 852 (1916); 
Jones v. Pelley, 128 S.W. 305 (Ky. 1910); Pindell v. Rubenstein, 139 Md. 567, 115 Atl. 859 
(1921); Bond v. St. Louis-San Francisco Ry., 315 Mo. 987, 1002-4, 288 S.W. 777 (1926); 
Johns v. Pennsylvania R. Co., 226 Pa. 319, 75 Atl. 408 (1910); Sullivan v. Charleston & W.C. 
Ry. Co., 85 S.C. 532, 67 S.E. g05 (1910); Shelton v. Southern Ry. Co., 86 S.C. 98, 67 S.E. 899 
(1910); Washington-Virginia Ry. Co. v. Bouknight, 113 Va. 696, 75 S.E. 1032 (1912); Johnson 
v. Grays Harbor R. & Light Co., 142 Wash. 520, 253 Pac. 819 (1927). 

47 Queirolo v. Pacific Gas & Electric Co., 114 Cal. App. 610, 300 Pac. 487 (1931). 

48 Porter v. Rasmussen, 127 Cal. App. Dec. 405, 15 P. (2d) 888 (1932). 
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Apparently three answers have been given to this question in the cases. 
In some jurisdictions allegations of specific acts of negligence preclude the 
plaintiff's making use of the doctrine.‘ 

Other jurisdictions take the view that the additional allegations of spe- 
cific acts of negligence in no way affect the plaintiff’s right to rely upon his 
res ipsa loquitur case.°° 

A third view is that of a compromise between these two extremes by 
which the plaintiff will not be deprived entirely of his use of the res ipsa 
loguitur case by alleging specific acts of negligence. He may use the res 
ipsa loquitur case to establish the existence of the acts of negligence, al- 
leged specifically. Thus, in Atkinson v. United Railroads of San Francisco,* 
in an action for the death of a passenger, the street car in which he was 
riding struck a truck. In addition to general allegations of negligence, the 
complaint charged specific acts of negligence against the street car com- 
pany in that its car was being carelessly operated at an excessive rate of 
speed in violation of the municipal ordinance and without any notice or 
warning of its approach. The court held that this did not deprive the 
plaintiff of the use of the doctrine of res ipsa loquitur, since all the evidence 
shown and which established the res ipsa loquitur case only went to prove 
the allegations of specific acts of negligence.” 

The argument generally advanced in favor of not permitting the plain- 
tiff to make use of his res ipsa loquitur case where he alleges specific acts of 
negligence is that since the doctrine of res ipsa loquitur rests upon the fact 
that presumptively the facts are not accessible to the plaintiff but are ~ 
accessible to the defendant, the law should relieve the plaintiff from, and 
shift over to the defendant, this burden of producing the evidence. When 
the plaintiff goes forward and alleges specific acts of negligence on the part of 
the defendant, this demonstrates that the facts are accessible to the plain- 
tiff and the basis for invoking the res ipsa loquitur doctrine no longer exists. 


49 Chicago Union Traction Co. v. Leonard, 126 Ill. App. 189 (1906); Byland v. E. I. Du 
Pont de Nemours, 93 Kan. 288, 144 Pac. 251 (1914); Cooper v. Century Realty Co., 224 Mo. 
709, 123 S.W. 848 (1909); Orcutt v. Century Bldg. Co., 201 Mo. 424, 443, 99 S.W. 1062 (1907); 
Ft. Worth Railway Co. v. Neal, 140 S.W. 398 (Tex. 1911). 

% Firszt v. Capitol Park Co., 98 Conn. 627, 120 Atl. 300, 29 A.L.R. 17 (1923); Cassady v. 
Old Colony Railway Co., 184 Mass. 156, 68 N.E. 10 (1903); Washington-Virginia Railway Co. 
v. Bouknight, 113 Va. 696, 75 S.E. 1032 (1912); Walters v. Seattle Ry. Co., 48 Wash. 233, 93 
Pac. 419 (1908). 

st Atkinson v. United Railroads of San Francisco 71 Cal. App. 82, 234 Pac. 863 (1925). 

s For other cases adopting this compromise rule, see Palmer Brick Co. v. Chenall, 119 Ga. 
837, 47 S.E. 329 (1904); Terre Haute & I. RR. Co. v. Sheeks, 155 Ind. 74, 56 N.E. 434 (1900); 
Sutton v. So. Ry. Co., 82 S.C. 345, 64 S.E. 401 (1909); see also, note in 13 Cal. L. Rev. 424 
(1925), on the Effect of Alleging Specific Acts of Negligence on the Use of the Res Ipsa Loqui- 
tur Case. 
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If the res ipsa loquitur doctrine is treated as having the effect merely of 
laying the basis for a permissible inference by the jury of negligence on the 
part of the defendant, it would certainly seem unfair to the plaintiff if he 
has facts which establish a case having the probative value warranting an 
inference of negligence, that he should be deprived of it if he goes a little 
further and makes allegations of specific acts of negligence and attempts 
to rest his case on such ground as well as upon general allegations, that is, 
upon the res ipsa loquitur case. It seems a strange doctrine which would 
deprive the plaintiff of the use of evidence of sufficient probative value to 
establish his case, merely because he exhibits the hope that he may be able 
to rest his case also on other evidence. It seems, too, that we should not 
have a system of justice which takes away from the courts this evidence 
so essential in determining justice between the parties. It would therefore 
seem that in a jurisdiction which treats the res ipsa loquitur case as merely 
raising a permissible inference of negligence it is sound to allow the plain- 
tiff, to allege both general and specific acts of negligence, and to rely upon 
both or either as the case develops. The compromise view set out in the 
Atkinson case seems as unwarranted as the view which denies all use of the 
res ipsa loquitur case where the complaint contains allegations of specific 
acts of negligence, and besides, it has the grave defect of adding the diffi- 
culty of determining when the evidence establishing the res ipsa case does 
not go beyond showing the existence of the specific acts of negligence al- 
leged which would forfeit its use. 

In this connection, a general principle of pleading that specifications of 
negligence set out in a complaint control all general allegations and limit 
the proof at the trial to the acts specified, must be recognized as a sound 
rule of law, at least in so far as such principle of pleading rests upon the 
doctrine that the plaintiff must not take the defendant by surprise. But 
where the surprise element is avoided by setting out the specifications of 
negligence, not as explanations of a general allegation, but as further 
specified acts of which the more general allegation is only the first,5’ or 
where the general allegations of negligence are set out in one count and the 
specific allegations are set out in another, so that there is no possibility of 
the defendant fairly complaining of surprise, there seems to be no basis 
whatever for depriving the plaintiff of his right to rely upon the res ipsa 
loquitur case to establish negligence, merely because he has set out in his 
complaint specific acts of negligence. 

Where the rule of res ipsa loquitur is treated not merely as laying the 
basis for a permissible inference but as having something more than its 

ss Clark, Code Pleading (1928), 208. 
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probative value, by reason of the fact that the evidence concerning the 
injury is presumably accessible to the defendant and not to the plaintiff, 
and for that reason the burden is passed over to the defendant and the 
plaintiff relieved of it, there may be more basis for the view which deprives 
the plaintiff of his use of the res ipsa loquitur case when he has alleged spe- 
cific acts of negligence. For, by alleging the specific acts of negligence, he 
has shown that these facts which were presumably accessible only to the 
defendant are also accessible to him, and in so far as the doctrine has arti- 
ficial force, that is, that it requires an assumption of facts beyond that re- 
“quired by logical inference, it would not be unfair to deprive the plaintiff 
of that advantage. 

However, in any case, a plaintiff should never be deprived, in the ab- 
sence of surprise upon the defendant or for some other valid reason, of the 
probative force of any case he may be able to establish, merely by reason 
of the fact that he has pleaded specific acts of negligence. This rule that 
an allegation of specific acts of negligence deprives the plaintiff of his res 
ipsa loquitur case, as has been ably pointed out, is valuable to a defendant, 
not because it protects him from surprise, but because it gives him an op- 
portunity to catch an unwary opponent in a damaging error.*4 


CRITICISM OF RES IPSA LOQUITUR 

(a) Where it is given the effect of a permissible inference. The res ipsa lo- 
quitur case has no excuse for existence if it is to be treated as having the 
effect merely of laying the basis for a permissible inference of negligence. 
One set of circumstances universally required in a res ipsa loquitur case is 
that the facts warrant a reasonable inference of negligence on the part of 
the defendant. But if the circumstances shown are sufficient to warrant an 
inference of negligence, why require the further showing of an instrumen- 
tality in the exclusive control and possession of the defendant, and that 
there was no voluntary action on the part of the plaintiff? Should evi- 
dence which reasonably warrants an inference of negligence be excluded 
because further facts cannot be shown? Is the res ipsa loquitur case another 
situation to which the best evidence rule extends, nay, where we go fur- 
ther and deny the use of competent and adequate circumstantial evidence, 
even when direct evidence is not available, because certain other circum- 
stantial evidence is not shown? No such distinction between direct and 
circumstantial evidence is made elsewhere in the law. It seems highly 
technical and unjust to refuse the plaintiff the use of evidence which might 
in some cases, clearly, and in others, in all probability, establish his case. It 
seems clear that the court should have this material to aid it in ascertaining 

* Niles, Pleading Res Ipsa Loquitur, 7 N.Y. Univ. L. Quar. 415 (1929). 
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the truth. Nevertheless, the evidence is not available to the plaintiff if a 
single one of the technical requirements laid down by the rule is not present. 

Another effect of the rule is to divert the mind of the court and counsel 
from the truly material issues in the case in order to discover whether the 
technical requirements exist. For instance, the inquiry may turnon 
whether the defendant has or has not exclusive possession of the instru- 
mentality causing the injury, and that in a case, too, where it seems proper 
to hold the defendant to liability without showing he had control or pos- 
session of the instrumentality which caused the injury.* Has a railway 
company sufficiently exclusive possession of its tracks and switches to sat- 
isfy this requirement? Any test to determine that fact other than whether 
under the facts of the particular case the inference may reasonably be 
made that the injury arose from the negligence of defendant’s servants, 
seems futile. 

Further, as has been pointed out,* there is frequently great difficulty in 
determining whether the evidence shows specific acts of negligence or 
merely evidence to establish a res ipsa loquitur case. For example, where a 
dentist’s drill slipped from the plaintiff’s tooth and lacerated his mouth.” 
Is that a specific act of negligence or a case for the application of res ipsa 
loquitur? Such inquiry ought to be useless. It should be enough if from 
the facts it is reasonably inferable that the injury resulted from defend- 
ant’s negligent act or omission. 

(b) Where it is given the effect of a presumption. If, on the other hand, 
the res ipsa loquitur doctrine involves something more than a permissive 
inference to be made from the evidence introduced, that is, if it may have 
some artificial weight, if the law requires the assumption of negligence on 
the part of the defendant on the production of evidence making out a res 
ipsa loquitur case in the absence of any evidence in opposition by the de- 
fendant, there seems to be more justification for a rule of res ipsa loquitur 
with its technical requirements. Presumption is here used to mean a rule 
of law relating to proof that requires the assumption that a fact exists on 
the proof of another fact or group of facts. The existence of such fact may 
not always be logically inferable from such fact or group of facts. The fact 
or facts proved may be given a purely logical effect or both a logical and 
artificial effect, or a purely artificial effect in assuming the existence of the 
other fact. The artificial effect given the evidence in the res ipsa case rests 


55 See note, 4 So. Cal. L. Rev. 400 (1931), on Motor Sales & Service, Inc., v. Grasselli Chem- 
ical Co. 15 La. App. 353, 131 So. 623 (1930). 

% Supra, 526. 

57 Vergeldt v. Hartzell (C.C.A. 8th 1924), 1 F. (2d) 633; Vale v. Noe, 172 Wis. 421, 179 
N.W. 572 (1920). 
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upon the defendant’s greater accessibility to certain facts and justifies the 
shifting of the burden at least with respect to producing the evidence as to 
these facts upon the defendant. Too, there is a basis for the position that 
the plaintiff’s pleading special acts of negligence should deprive him of the 
use of the res ipsa loquitur case, for by so pleading he has shown that the 
evidence is probably not inaccessible to him. However, in such case, the 
plaintiff should not be robbed of any more than the artificial weight which 
the law gives to the res ipsa loquitur case, and he, therefore, should not be 
deprived of his opportunity to rely upon the case for the purpose of going 
to the jury, but only be denied the effect of the presumption. 

As to the quantum of evidence required of the defendant to rebut the 
presumption of negligence raised by establishing a res ipsa loguitur case, 
the decisions shed little light. Of course the effectiveness of a presumption 
may vary with respect to the degree of proof required of the plaintiff to 
establish his case in the absence of a presumption, that is, whether the 
plaintiff is required to establish the facts at issue beyond a reasonable 
doubt, as is required of the state in criminal cases, or whether he has done 
enough to persuade the jury that it is more likely than not that the facts 
upon which his case rests exist, or whether he must go further and estab- 
lish the facts of his case by clear and convincing evidence although it falls 


short of establishing conviction beyond a reasonable doubt. In most juris- 
dictions, only the intermediate degree of proof, namely, that it is more 
likely than not that the fact exists, is required of the plaintiff in negligence 
cases. We confine our discussion to cases requiring that intermediate de- 
gree of proof. 

A variety of effects have been given to presumptions.** In considering 


58 Professor Edmund M. Morgan, in a very thorough discussion of Burden of Proof, in 47 
Harv. L. Rev. 59 (1933), has summarized these effects as follows: ‘‘Each of the following 
opinions has some express judicial sanction. (1) A presumption puts upon the opponent the 
burden of producing evidence which would justify a reasonable jury in finding against the pre- 
sumed fact; only this and nothing more. (2) It places upon the opponent the burden of per- 
suading the jury to believe so much of the evidence against the presumed fact as would justify 
a reasonable jury in finding against the fact. The effect upon the mind of the particular jury 
as to the existence or non-existence of the presumed fact is immaterial. (3) It places upon the 
opponent the burden of persuading the jury not to disbelieve so much of the evidence against 
the presumption as to leave the remainder insufficient to justify a reasonable jury in finding 
against the presumed fact. In other words, the presumption will lose all efficacy even though 
the jury positively believes none of such evidence, positively discredits a portion of it, and is 
unable to determine whether to believe or disbelieve the remainder of it, provided only that 
such remainder is of the requisite quantity and quality to justify a reasonable jury in finding 
the non-existence of the presumed fact. Again, the effect of the evidence upon the opinion of 
the particular jury as to the existence of the presumed fact is immaterial. (4) It puts upon the 
opponent the burden of persuading the jury that the existence of the presumed fact is so doubt- 
ful that the jury cannot determine whether it exists. Beginning with the assumption that the 
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the effect that should be given to the presumption in the res ipsa case, we 
discuss briefly five effects that may be given to presumptions in general 
and in the following hierarchy, beginning with the least effect: First, the 
presumption is rebuttable by defendant by some evidence though it is 
without weight or credibility in negativing defendant’s negligence; sec- 
ond, by evidence which, taken with the plaintiff’s case, would justify a 
jury in finding that the defendant was as likely not negligent as negligent; 
third, by evidence from which a jury, beginning with the assumption that 
the defendant was negligent in causing the plaintifi’s injury, might reason- 
ably find that the defendant was as likely not negligent as negligent; 
fourth, by evidence establishing certain facts, such as “what actually oc- 
curred” or “how it happened”’; and fifth, by evidence sufficient to con- 
vince the jury that the defendant was more likely not negligent than 
negligent. 

It would seem improper to permit the defendant to escape the effect of 
the presumption by merely introducing some evidence. To require no 
more establishes a distinction between permissible inference and presump- 
tion which is without practical significance and all the objections that may 
be urged against treating the res ipsa loquitur case as merely raising a basis 
for a permissible inference can be urged against it, plus the objection of 
allowing a farcical procedure to produce important consequences. To per- 
mit a defendant to escape liability by introducing evidence without con- 
vincing power also encourages perjury.®? 

It would seem too clear for argument that the evidence required of the 
defendant to overcome the presumption in favor of the plaintiff should at 
least have some persuasive power in rebuttal of the fact of negligence 
which the law presumes. How great a persuasive force must it have? The 
least probative force required of the plaintiff to make out a res ipsa loqui- 
tur case is one from which the judge may infer that a jury might reasonably 


presumed fact does exist, the jury must by the evidence be put in such a state of mind that 
they cannot say whether it exists or not. (5) It puts upon the opponent the burden of persuad- 
ing the jury that the presumed fact does not exist. (6) In addition to one of the foregoing, the 
jury must also consider the presumption as evidence or with the evidence in its process of de- 
termining whether or not the presumed fact exists. (7) Each of these six views assumes that a 
presumption compels the trier upon the establishment of a given fact to assume the existence 
of another fact. The term is sometimes used to express the idea that the trier will be permitted 
to deduce from the existence of a particular fact the existence of another, even though ordinary 
human experience as revealed in judicial experience might not justify such a deduction. (8) Fi- 
nally the term is employed with the adjective ‘conclusive’ to denote a positive rule of law, 
either substantive or procedural, which no evidence to the contrary can overthrow. Insofar as 
a presumption affects the activities of the jury in their consideration or decision of issues, it is 
essential that they be advised of its influence in intelligible language.”’ 

89 McIver v. Schwartz, so R.I. 68, 145 Atl. ror (1929); Pariso v. Towse, 45 F. (2d) 962 
(1930); Morgan, Presumptions and Burden of Proof, 47 Harv. L. Rev. 59, 80 (1933). 
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infer negligence on the part of the defendant as the cause of the plaintiff’s 
injury. Now to require no more of the defendant than the introduction of 
evidence of such persuasive force that it would convince the judge that the 
jury might reasonably find from the whole case (the plaintiff’s and de- 
fendant’s) that defendant was as likely not negligent as negligent would be 
requiring no more than the introduction of some evidence, no matter how 
infinitesimally persuasive it might be. The requirement would be sub- 
stantially the same as requiring the introduction of evidence without per- 
suasive force. 

Going upward in the hierarchy of persuasiveness of proof, the next 
practicable step would be to throw the burden on the defendant of con- 
vincing the judge that a jury might, assuming the presumed fact of de- 
fendant’s negligence, in the absence of any rebutting testimony, to be 
true, reasonably find from the defendant’s testimony that the defendant 
was more probably not negligent than negligent, or as likely not negligent 
as negligent. This would not conflict with the dogma that the burden of 
proof does not shift. But this dogma has been shown to be without merit 
and to be disregarded in determining the effect to be given to presumptions. 
The persistence of a presumption should depend upon the considerations 
which gave rise to it.°° While this somewhat complicated test might be 
useful to the judge in deciding whether to direct a verdict for the plaintiff 
or not, it is very questionable whether it could be made effective as a guide 
in an instruction to the jury. If we are inclined to place a high estimation 
upon the discriminatory powers of the ordinary jury and admit the test 
is a practicable one, it may still be objected that it can not be as clear to a 
jury as throwing the burden of proof of absence of negligence on the de- 
fendant, and there is no practically workable test between these two. It 
has been urged that the purpose of the presumption is satisfied when the 
defendant introduces evidence of ‘what actually took place” or how it hap- 
pened.“ The argument is that the presumption was created to relieve the 
plaintiff of the disadvantage he was under as respects accessibility to the 
evidence and when such evidence is introduced the position of the parties 
is equalized and to carry the presumption farther places the plaintiff at an 
unfair advantage over the defendant. There are several objections to this 
method of handling the presumption. First, the defendant in a large num- 
ber of cases does not know “what took place” or “how it happened” and 

* Morgan, Presumptions, 44 Harv. L. Rev. 906 (1931); Morgan, Presumptions and Burden 
of Proof, 47 Harv. L. Rev. 59 (1933); Bohlen, The Effect of Rebuttable Presumptions of Law 


Upon the Burden of Proof, 68 Univ. of Pa. L. Rev. 307 (1920); Chaffee, The Progress of the 
Law, 35 Harv. L. Rev. 302, 313 (1922), 33 Harv. L. Rev. 306 (1919). 


* Bohlen, Rebuttable Presumptions of Law, 68 Univ. of Pa. L. Rev. 307, 315 (1920); 
Studies in the Law of Torts (1926), 634, 645; Harper, Law of Torts (1933), 185-6, § 77. 
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can introduce no evidence as to such fact. The defendant’s rebuttal evi- 
dence in most res ipsa cases consists in showing due care on his part and 
on the part of his servants as respects the construction, inspection and 
user of the appliance which caused the injury. It is only by inference from 
evidence of this sort that the defendant can be said to show how it hap- 
pened. It seems clear that when such evidence is introduced by the de- 
fendant it must be weighed as to its probative force in establishing ab- 
sence of negligence on the part of the defendant. We cannot lay down a 
rule that when the defendant has introduced evidence as respects his care 
in the construction, inspection, and user of the appliance, he has proved 
anything, much less that he has met the plaintiff’s case. This method of 
handling the presumption is also wrong in assuming that the basis of 
raising a presumption in the res ipsa loquitur doctrine rests upon the plain- 
tiff’s inaccessibility to the evidence. It also rests upon the further basis 

-that the plaintiff has established a case of injury which usually results 
only from the defendant’s negligence. The plaintiff has made out a case 
both in law and in fact against the defendant unless the defendant rebuts 
it. The impracticability of rebutting the presumption in this way can 
easily be imagined if one will simply take a few concrete cases and con- 
sider the complicated character of the jury instructions that would be 
needed to give it effect. 

Finally, what are the arguments for and against giving the effect to the 
presumption of casting upon the defendant the full burden of persuasion 
of the jury that he was more likely not negligent than negligent? Against 
giving such effect to the presumption, it is urged that it violates the rule 
that the burden of proof never shifts but only the burden of producing 
evidence and, second, that it is unfair to the defendant. In favor of giving 
this effect to the presumption, it may be urged that it is the most prac- 
ticable and workable and that it more nearly accomplishes the purpose for 
which the presumption exists. 

The dogma that the burden of proof never shifts has been shown to be 
inapplicable where presumptions are involved.” It is somewhat inaccu- 
rate to use the distinction “burden of going forward with the evidence” and 
“burden of proof.” Wherever the defendant is required to introduce evi- 
dence, it always casts upon him a burden of proof to some extent of some- 
thing, and it is to prove something that he is required to introduce evi- 
dence. It is after all merely a gradation of burdens of proof with which we 
deal. The burden of proof cast on the defendant by a presumption might 
be merely to convince the judge that a jury might find from his evidence 


® See supra note 60. 
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that the existence of the presumed fact was made doubtful, or it might be 
the so-called full burden of persuading the jury that the presumed fact did 
not exist or proof of something intermediate between the two. The ex- 
pression “‘burden of producing evidence,” without more is unintelligible. 
It must be a burden of proof to some extent of something and for some 
purpose. The burden of proof of negligence which ordinarily rests upon 
the plaintiff is not a burden of proof of negligence to the fullest extent, 
namely, beyond a reasonable doubt, but only to the extent that the jury 
may be satisfied that it is more likely than not that the defendant was 
negligent. There is nothing inherent in the concept of burden of proof 
that prevents it from being shifted from the party upon whom the law 
originally placed it. It should be shifted if the convenience of trial or rea- 
son or justice dictates. 

Is it unfair to the defendant, where the plaintiff has established a res 
ipsa loqguitur case, to require him to assume the burden of introducing 
evidence sufficient to satisfy the jury that it is more likely than not that 
the defendant was free from negligence? There are two considerations be- 
hind the requirement that the defendant assume some burden of proof. 
One is that the facts relating to his having a negligent relation to the in- 
jury are ordinarily more accessible to the defendant since he has the ex- 
clusive possession and control of the appliance whose operation caused the 
plaintiff injury, and the other is that the appliance would not ordinarily 
produce injury unless there was negligence on the part of the defendant as 
to the construction, inspection or user of the appliance. Under such cir- 
cumstances, is it unfair to require the defendant to show that it was more 
likely than not that the unusual happened in the particular case? 

To cast the so-called full burden of persuasion on the defendant is clear- 
ly the simplest and most easily understood method of handling a compli- 
cated case before the jury. Where the plaintiff has established a res ipsa 
loqguitur case and the defendant has put in his rebuttal the jury can be in- 
structed to find for the plaintiff unless they are satisfied that it is more 
likely that defendant was not negligent than that he was. Any less burden 
thrown on the defendant complicates the handling of the case with the 
jury. To cast the full burden of proof on the defendant seems to best ac- 
complish the purpose for which the presumption exists. The defendant 
has access to the facts which show his absence of negligence if he is inno- 
cent and his guilt if he is not, while the plaintiff who has shown that the 
injury could not ordinarily have happened unless the defendant was negli- 
gent has ordinarily no chance to rebut the defendant’s case. To throw the 
full burden of persuasion onto the defendant would seem more likely to se- 
cure justice in the larger portion of the cases. 
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THE NATURE OF THIRD PARTY PRACTICE 


XPRESS provisions for third party practice appear in the new 
hk Chicago Municipal Court rules,’ and it is said that Section 25 of the 

new Illinois Practice Act sanctions a similar practice for limited 
purposes.’ Since most lawyers are probably quite unfamiliar with this in- 
novation, a brief account of it will precede an attempt to analyze critically 
the provisions and annotations in question. 

Most lawyers are familiar, no doubt, with the device whereby a de- 
fendant, who believes he will be entitled to indemnity from one not a party 
to the action for any loss he is likely to suffer by adverse judgment in that 
action, may give notice to the alleged indemnitor to take over or help in 
the defense so that he will be concluded by the judgment establishing the 
defendant’s liability, thus leaving only the issue of the relationship war- 
ranting indemnity to be litigated in the subsequent separate action over.’ 
“Vouching to warranty” is perhaps the oldest example of this,* although 
the device is apparently available at common law in many situations. 
This is vaguely analogous to third party practice since it obviates the 
duplication of issues in the two actions by preventing the indemnitor 
from relitigating the liability of the claimant to the original plaintiff, but 
is unlike it since a separate action over is still required to secure the judg- 
ment for indemnity. 

Third party practice provides not only for litigation of this common 
issue in the original plaintiff’s action but also for a trial of all other issues 
arising between the defendant and his indemnitor, with a judgment grant- 
ing or denying indemnity, thus disposing of all issues in the plaintiff’s ac- 

* Associate Professor of Law, University of Chicago. 

* Rules 38-45. 


? Illinois Civil Practice Act Annotated (Foundation Press, 1933), 52. This book will be 
referred to hereafter as Ill. C.P.A. Ann. 


31 Freeman, Judgments (sth ed. 1925), § 445 ef seq. 
4 Ibid., § 454. See also Jenks, Short History of English Law (1912) 110. 
5 Loc. cit., supra note 3. 
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tion.® The benefits of third party practice usually accrue to claimants for - 
contribution as well and are occasionally available for recovery of other 
damages arising out of the fact transaction on which the plaintiff’s claim 
rests.? 

Perhaps a hypothetical illustration may be helpful. Suppose P sues A, 
a city, for damages caused by a defect in a sidewalk adjacent to B’s prop- 
erty, the jurisdiction in question permitting A to shift any loss it may in- 
cur in such cases to adjacent property owners by way of indemnity, i.e., 
where as between them the property owner is “primarily” and the city 
“secondarily” liable to the injured plaintiff. Such recovery over in this 
type of case is frequent by separate action. Under appropriate third party 
practice, however, A may join B as a third party defendant and litigate a 
cross-claim for indemnity against him in P’s action, securing judgment 
therefor in that action if it is found liable to P and successfully prosecutes 
its cross-claim against B.* If, in any case, the independent issues arising 
between A and B would complicate P’s trial of A, the court arranges to try 
them separately; otherwise the common and independent issues of P’s and 
A’s claims are tried at the same time.? 

The cross-litigation for contribution in plaintiff’s action is similar. 
There is, however, one fundamental difference. The claimant of contribu- 
tion must prove a common liability of himself and the third party to 
plaintiff, whether plaintiff seeks such liability or not. In other words he 
must show that if the plaintiff wished he could have procured a joint 
judgment against himself and the third party.’® The plaintiff may amend 
his complaint to include the third party added by defendant for the pur- 
pose of securing either indemnity or contribution; but only where he could 
have joined the third party as a co-defendant originally." 

The efficiency of this practice, when and if ideally perfected, is apparent. 
It would avoid the necessity of a second action and, if the claim is for con- 

6 Cohen, Impleader: Enforcement of Defendants’ Rights against Third Parties, 33 Col. L. 
Rev. 1147 (1933); Gregory, Procedural Aspects of Securing Tort Contribution in the Injured 


Plaintiff's Action, 47 Harv. L. Rev. 209 (1933). Each article contains references to and discus- 
sions of various provisions and cases involving their interpretation. 


7 Gregory, supra note 6, 233. See Ball’s Annual Practice (1934), 294, Order 16A, rule 1; 
Ontario Rules of Practice (1928), rule 165, and Steele v. Ferguson, [1931] Ont. Rep. 427, with 
which compare Mitchell v. Raymond, 181 Wis. 591, 195 N.W. 855 (1923). 

* E.g., Bowman v. Greensboro, 190 N.C. 611, 130 S.E. 502 (1925). 

9 Cf. Vinnacombe v. Philadelphia & Am. S., 297 Pa. 564, 573-4, 147 Atl. 826, 831 (1929). 

%° See Gregory, supra note 6, 213-221. 

™ The exception to the general rule is found in Pa. Purdon’s Ann. Stat. (1931), tit. 12, 


§ 141, as amended by Pa. Acts 1931, no. 236, p. 663. Under this statute plaintiff gets the bene- 
fits of amendment without having to amend. - 
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- tribution, the re-litigation of identical issues already tried in the original 
plaintiff's action. It would also insure identical treatment of the common 
issues and would avoid possible different constructions by separate juries 
of practically the same evidence. The saving of money to the community 
and of time and trouble to the courts, jury panels, and witnesses would 
undoubtedly follow. The inconvenience to plaintiff resulting from the prac- 
tice is thought to be more than offset by these considerations.” 
Lawyers accustomed to bringing separate actions for indemnity and 
contribution, however, must be puzzled at the foregoing account of third 
party practice. The “cause of action” for these items does not arise at 
common law until the claimant is not only adjudged liable to the injured 
plaintiff but has also discharged such liability. Unless this rule of sub- 
stantive law is changed by statute, therefore, the claimant may not 
anticipate his cause of action by cross-claiming against an already sued 
co-defendant or an added third party."’ Jurisdictions having such stat- 
utes, however, retain the common-law rule for separate actions over. 
Related to the problem concerning the cause of action is the difficulty 
of granting judgment on the cross-claim. Even if the claimant litigates 
the cross-claim of indemnity or contribution in the injured plaintiff's ac- 
tion, it is impossible, in the absence of a statutory provision expressly or 
impliedly authorizing a contingent or declaratory judgment pending the 
discharge of his liability to plaintiff, to give him judgment therefor against 
the co-defendant or third party before he himself has satisfied such liabil- 
ity." The Wisconsin court inferred from the statute permitting cross- 
litigation of this sort in plaintiff’s action the authority to give a “‘contin- 
gent” judgment to the successful claimant—a sort of declaratory judg- 
ment establishing the claimant’s rights against the third party or co-de- 
fendant—to be made final on motion when the claimant showed discharge 
of his own liability to the plaintiff..* The added third party cannot be sub- 
stituted as the original plaintiff's judgment debtor. Unless the plaintiff 
™ Whether this is or is not true, it is undoubtedly the belief of proponents of this practice. 
See, e.g., Crouch, J., in Haines v. Bero E. C. Corp., 230 App. Div. 332, 243 N.Y. S. 657 (1930). 
3 This statement seems true inasmuch as all jurisdictions having such practice also have 
statutes permitting it. For instances, see Judicature Act, 1925 15 & 16 Geo. 5, c. 40, § 39; 
Judicature Act, Ont. Rev. Stats. 1927, c. 88, §15(d); N.Y.C.P.A. (1920), §193(2); Pa. Pur- 


don’s Ann. Stat. (1931), tit. 12, § 141; as amended by Pa. Acts 1931, no. 236, p. 663; Wis. 
Stat. (1931), §§ 260.19, 263.15. 


‘4 Final judgment could not be given because the cause of action has not yet accrued. Hence 
the only judgment that can be given is not final and would in this case be virtually a declara- 
tory judgment, declaring what the claimant’s rights will be after he pays plaintiff in satisfac- 
tion of his judgment. 


8 Wait v. Pierce, 191 Wis. 202, 225, 210 N.W. 822 (1926), 
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had originally joined him or unless, if he had been added by request of the 
claimant, the plaintiff amends his complaint to include such party, no 
rights between plaintiff and the third party are adjudicated at all. 


SECTION 25 OF THE CIVIL PRACTICE ACT 


This section supersedes Illinois Statutes Chapter 22, Section 34, and 
substantially “expresses the well-known rule in equity.’”® Its alleged sanc- 
tion of third party practice to enable recovery of contribution in the plain- 
tiff’s action is doubtful.’? In the first place the phrase ‘‘complete deter- 
mination of the controversy” probably will be construed in this state as 
it has been in the New York Civil Practice Act, Section 193(1), and in 
Section 8 of the New Jersey Practice Act of 1912. Joinder under these sec- 
tions is denied unless the rights of the sued defendant will be prejudiced 
by failure to join a third party at his request, courts construing ‘‘the con- 
troversy”’ to mean issues arising only between plaintiff and defendant and 
not those arising only between defendant and the third party which may 
be independently litigated in a separate action over."® The distinction 
between the intended and alleged application of these provisions is, briefly, 
that between provisions for necessary and for proper parties." 

The second sentence of the Illinois Practice Act, Section 25, providing 
for the joinder of a third party if he has “‘an interest or title which the 
judgment [between plaintiff and defendant] may affect,”’ in no way per- 
mits third party practice to enable the recovery of contribution in the 
plaintiff's action. This is true of the corresponding New York and New 
Jersey sections under both of which only the third party may invoke the 
joinder provisions.” Although the Illinois Section 25 does not expressly 
confine such joinder to the third party’s application, the provision is obvi- 
ously for his benefit alone, whereas to permit third party practice it should 
be for the defendant’s sole benefit. 

The statement that the Illinois Section 25 “is substantially the same as 
New York Civil Practice Act, § 193’ is untrue since it contains nothing 
resembling or intended to resemble New York Section 193(2), the New 
York third party provision. The statement that the Illinois Section 25 

Tl. C.P.A. Ann., 51. 

"t Ibid., 52. 

8 See Cahill, New York Civil Practice (6th ed. 1931), 69 e¢ seg. and Supplement thereto 


(1933), 13-15, being annotations of N.Y.C.P.A., § 193; and Sheen, New Jersey Law Practice 
(2d ed. 1931), 236-7, being annotations of N.J.P.A., § 8. 


'? Cf. Osterhoudt v. Board of Supervisors, 98 N.Y. 239, 244 (1885); Chapman v. Forbes, 
123 N.Y. 532, 26 N.E. 3 (1890). 


7? N.Y.C.P.A., § 193(3), and N.J.P.A., § 8. Til. C.P.A. Ann., 51. 
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“is substantially New Jersey Laws, 1912, c. 231, § 8’ is nearer the truth; 
but the New Jersey court has never granted a third party application 
under it.” 

Even assuming for sake of argument, however, that the practice act 
permits a defendant to add a third party, it still does not provide for the 
cross-litigation between such parties of causes of action not yet accrued at 
common law. Section 38 of the practice act permits under the name of 
“counter-claim”’ some kind of cross action between co-defendants already 
parties to the action. But this section obviously has reference only to 
accrued causes of action and neither expressly nor by implication does it 
permit litigation of cross-claims for indemnity or contribution pending the 
liability of defendant to plaintiff and the discharge of such liability, both 
necessary for the accrual of the common-law causes of action for such 
claims. It is apparent from the practice in other states that such cross- 
litigation involves a change of substantive law and is proper only when 
sanctioned by statute.”4 

But even if this were not so, the type of judgment necessary on such 
cross-claims is not available in Illinois. Such judgment merely declares 
the claimant’s rights following the occurrence of certain contingencies, not 
becoming a final and executable money judgment until the claimant has 
discharged either all or part of a fixed liability against himself, i.e., has 
proved the requisites of a common-law cause of action. The Wisconsin 
court inferred from this statute permitting cross-litigation of these claims 
in plaintiff's action the right to give what they called a “contingent” 
judgment to the cross-claimant, to be made final on motion when he 
showed that he had discharged his own liability to the plaintiff.*5 In the 
absence at least of such a statute, however, this inference would be hardly 
justifiable. 

THE MUNICIPAL COURT RULES 38-45 


(a) Following a brief account of the rules dealing with third party prac- 
tice will appear a criticism of these rules and the notes appended to them 
considered as a whole. 

The rules provide first for notice to a third party against whom the de- 
fendant believes he will have a claim for indemnity or contribution, stat- 
ing the nature and grounds of the claim. The object of such notice is to 
have “the third party’s liability on the plaintifi’s claim settled in the 
same suit in which the defendant’s liability is determined,’ or, if he fails 

2 Ibid. 23 See Sheen, supra note 18. 24 Supra note 13. 

*s Wait v. Pierce, 191 Wis. 202, 225, 210 N.W. 822 (1926). 


* The Municipal Court of Chicago Civil Practice Rules (1933) rule 38, note. 
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to come in, from thereafter being able to contest his liability for indem- 
nity. They then provide for contest of the cross-claim by the third party, 
the consequence of his failure to so contest being a judgment in favor of 
defendant. The nature of this judgment is further described by the provi- 
sion that the defendant may not execute against the third party “without 
leave of court until after satisfaction by such defendant of the judgment 
against him.’’7 

Next appear provisions for the trial of issues arising only between the 
defendant and the third party, independent in nature of any arising be- 
tween the plaintiff and the defendant. Such issues, of course, would deal 
only with the relationship between the defendant and the third party al- 
leged by the former to warrant liability over. And another rule permits a 
third party, who believes that if he is made liable he can shift part or all of 
such liability to another, a fourth party, to add such party just as he him- 
self was added by the defendant, and to litigate the fourth party’s liability 
over in the same way.”* The fourth party has this same privilege with re- 
spect to a fifth party, etc. The final provision allows cross-litigation of 
claims for indemnity and contribution between co-defendants originally 
joined by the plaintiff. Procedure under this rule is, with the exception of 
the third party notice, similar to that under the others, except that each 
defendant is subject to adverse judgment directly for plaintiff. Conse- 
quently either or both defendants may be claimants on mutual cross- 
claims for either indemnity or contribution.”® 

(b) These rules are apparently fashioned after the English and Ontario 
third party rules and are, with a few omissions, a more or less mixed up 
combination of both.*° A fundamental difference between them, however, 
must prove fatal to the Municipal Court rules. Those of England and 
Ontario dealing with third party practice and cross-litigation in the plain- 
tiff’s action of claims for contribution, indemnity, and for other relief, rest 
on legislative authorization appearing in their respective Judicature 
Acts.** Such authority in each instance permits the proper courts to pro- 
mulgate rules of third party practice, with additional provisions for cross- 
litigation by the defendants in plaintiff's action of claims, including in- 
demnity and contribution, arising out of the subject matter of plaintiff's 

27 [bid. rule 41. 

#8 This provision appears in the English and Ontario rules. 

29 See citations, supra note 7. 


3° Ball’s Annual Practice (1934), 294 ef seg.; and Ontario Rules of Practice (1928), rule 165 
et seq. 


# Judicature Act, 1925, 15 & 16 Geo. 5, c. 49, § 39; Judicature Act, Ont. Rev. Stats. 1927, 
c. 88, § 15(d). 
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action, such cross-claims to be treated as if the defendant had brought a 
separate suit against the third party for the relief demanded therein. The 
Illinois legislature has never granted any such authority to the judges of 
the Municipal Court of Chicago; hence the inference that the provisions 
of the third party rules under discussion, insofar as they permit cross- 
litigation of claims for contribution and indemnity pending the adjudica- 
tion and discharge by payment of the defendant’s own liability, are wholly 
void. Such a change in the nature of the common-law cause of action for 
indemnity or contribution is clearly an unwarranted attempt to change 
the substantive law under a rule making power sanctioning only changes 
in procedure. 

These provisions are invalid for the additional and related reason that 
no authority exists in this state under which a court may render a judg- 
ment, declaratory in its nature, on such cross-claims. The rules in question 
provide that judgment on the cross-claims shall not be executed until the 
defendant has discharged his own liability to the plaintiff. The Municipal 
Court is creating a judgment similar in effect to that termed the “‘contin- 
gent” judgment by the Wisconsin court, since the finality and executability 
in each case depends upon a specific contingency—proof of the requisites 
necessary to procuring judgment on such claims at common law. But the 
Wisconsin judgment is inferentially authorized by the statute permitting 
this anticipatory cross-litigation.** Even if this provision in the rules un- 
der discussion were withdrawn and the proceedings deemed only to settle 
the issue involved (such as joint liability to plaintiff if the claim is for con- 
tribution, or liability of defendant to plaintiff if for indemnity), to be 
binding on the third party as defendant in a separate action over, such a 
view for contribution is probably unprecedented. It creates an estoppel 
against the alleged contributor in the separate action over, also an ap- 
parent change in substantive law. 

One inclined toward a liberal system of procedure may hope that the 
Illinois court will regard these changes in the common law as procedural 
and hence valid and within the rule making power of the Municipal Court. 
The advantages of the perfected practice along the lines suggested in these 
third party rules are obvious to all. The proper way to procure such ad- 
vantages, however, is not by judicial legislation but through the legisla- 
ture. Since other jurisdictions enjoying such a practice have made or 
authorized the necessary changes in substantive law by legislation, it 

# The Municipal Court operates under the Municipal Court Act, Ill. Cahill’s Rev. Stats. 


(1933), €. 37, § 380 et seg. This act is reprinted in Municipal Court of Chicago Civil Practice 
Rules (1933), 205-265. 


33 See Wait v. Pierce, 191 Wis. 202, 225, 210 N.W. 822 (1926). 
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seems that Illinois should do likewise. At any rate, such an attitude on the 
part of the Illinois Supreme Court seems inevitable. 

The only legitimate feature of these third party rules, as the writer sees 
them, is the notice to an alleged indemnitor to take over the defense, thus 
compelling him to be bound in the subsequent separate action against 
him by the outcome of the present action. But this is already orthodox at 
common law. They might legitimately have permitted a singly sued de- 
fendant to add a third party in order to claim damages other than by way 
of contribution or indemnity but arising out of the same fact transaction 
as plaintiff’s claim. Allowing such a cross-claim in the plaintiff’s action in- 
volves no change of substantive law since the cause of action has accrued 
and a final judgment may immediately be given to the successful claimant. 
It is fundamentally different from the cross-claim for either indemnity or 
contribution since it necessitates the claimant’s freedom from negligence or 
other fault to the plaintiff (such a claim generally arising out of negligence 
cases), whereas the latter claims presuppose the defendant-claimant’s lia- 
bility to the plaintiff. But the failure of the Municipal Court to provide 
for such cross-litigation renders further discussion of it unnecessary.*4 

(c) Assuming for purposes of further discussion, however, the validity 
of the Municipal Court rules, they are still subject to a good deal of criti- 
cism as rules of third party practice. It is unfortunate that much of the 
material appearing in notes to the various rules was not included in the 
rules themselves, inasmuch as the notes are declared to be part of the 
rules.*> In the note to Rule 38, some of the statements are not clear. The 
second paragraph permits the practice by the plaintiff with respect to coun- 
ter claims filed against him by defendant. This is quite orthodox. In the 
third paragraph of this note, the court prevents the possibility of employ- 
ing such practice for any purpose but that of securing contribution or in- 
demnity. This seems unfortunate, indeed. The fourth paragraph of the 
note declaring that the third party is not a defendant is mystifying. If the 
third party, however he be added, is not a defendant in the action, what is 
he? Doubtless the court has in mind the plaintiff’s amending his com- 
plaint to include the third party. This, however, is nobody’s concern but 
the plaintiff’s and nothing in the rules requires or depends on such amend- 
ment of the plaintiff's complaint. The plaintiff is permitted to so amend 
in the note to a later rule. 

The note to Rule 38 entitled “Common Liability” is odd. Naturally 
common liability of some sort is necessary for contribution but this is not 


34 The rules are confined to claims for indemnity and contribution. 
8 See Rule 300. 
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at all true for indemnity. This part is an unnecessary restriction not in 
keeping with the liberal spirit evinced in the rules generally. A seemingly 
better restriction would have been the conveniently vague statement that 
the cross-claims must arise out of the subject matter involved in the plain- 
tiff’s claim. 

The next paragraph of this note, entitled ““Tortfeasors,’’ seems strange. 
Except in one or two situations, it is true, Illinois does not permit contri- 
bution between tortfeasors. But the writer had supposed that indemnity 
between persons liable in tort was everywhere orthodox. In fact it is dif- 
ficult, if possible, to imagine such a case, the appropriate cross-relief if any 
being indemnity as distinguished from contribution, in which the claim for 
indemnity would not lie. 

The matter contained under “‘General Principle” in the note to Rule 38 
is very misleading, if not incorrect, particularly that which is stated in the 
last paragraph thereof. This statement reads: ‘‘But where the defendant’s 
claim is an independent right depending upon his failure or success in the 
action, it is not a claim for indemnity within this rule.’’ It is submitted 
that if the defendant’s “‘failure or success” has reference to the plaintiff’s 
claim against him, as it must have to mean anything, this statement is in- 
correct, since all claims for indemnity are “independent” claims and can 
accrue only when the claimant has himself been found liable.*’ This 
whole section of the notes should have been omitted or, perhaps, should 
simply have stated that the claim must arise from the subject matter in- 
volved in the plaintiff’s claim. 

The matter in the notes to Rules 39, 40, 41, and 42 has either been criti- 
cized above or is quite satisfactory. But that in the note to Rule 43 de- 
serves considerable attention. The first sentence of the first paragraph of 
this note tells us that “‘care must be taken to prevent third parties from 
being subject to injustice,” from what quarter it does not say. The infer- 
ence from the succeeding sentences, however, makes it clear that the court 
as a rule-making body is not precluded by this admonition. The first para- 
graph of the note continues by denying the third party, against whom 
plaintiff has not amended his complaint, the privilege of introducing de- 


% As to this see Leflar, Contribution and Indemnity between Tortfeasors, 81 Univ. Pa. L. 
Rev. 130 (1932). 

37 The writer has an uneasy feeling that he has not quite understood what this statement 
quoted in the text means. But when is a claim for indemnity dependent or independent on or 
of what? That it is always dependent on the claimant’s liability to the injured party seems ap- 
parent. How the claim arises, whether by contract or implication of law, would seem a matter 
of indifference so long as it is an undertaking or implication to indemnify for the claimant’s 
liability to the plaintiff in question. Whether or not the plaintiff could have joined the in- 
demnitor in question as a co-defendant would seem equally unimportant. 
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fensive matter against plaintiff. This is proper as far as it goes; but be- 
cause of this the third party is not bound by the adjudged liability of the 
sued defendant to the plaintiff and may litigate such liability as a separate 
issue arising under the defendant’s cross-claim. Thus it is possible in such 
an action to find as between plaintiff and defendant that the latter is 
liable, and as between defendant and third party that the defendant is not 
liable, to the plaintiff. The second finding, of course, does not affect the 
plaintiff in the least. Any attempt, however, to bind the third party by 
the adjudication of liability between plaintiff and defendant without giv- 
ing the third party an opportunity to defend the plaintiff's action, either 
directly (which the note in question forbids) or in the defendant’s name 
and virtually for the defendant, would be invalid as not due process of 
law.3* 

A practical alternative is for the defendant to let the third party defend 
the plaintiff’s action for him and in his name, trying the issue of the rela- 
tionship or undertaking from which the alleged obligation to indemnify is 
inferred as the only issue arising under the cross-claim. Even then, how- 
ever, the defendant might not wish to leave the entire defense to the third 
party but might prefer that he simply assist, unless he was fairly certain 
he would defeat the third party on the remaining issues arising under the 
cross-claim. Under the present rules, however, the defendant has no choice 
but that just described. Apparently this would also be true of a cross- 
claim for contribution, where the defendant wants the third party bound 
by the finding of his own liability to the plaintiff. This would embarrass the 
defendant, however, since he is much more interested in proving his non- 
liability to the plaintiff where he can at most shift only half of his ad- 
judged liability to the third party. Yet any other procedure would be 
lack of due process or would leave the third party free under the cross- 
claim to litigate the issue of defendant’s non-liability to the plaintiff.*? This 
alternative might place the defendant in the ridiculous position of denying 
his liability to the plaintiff, as far as the latter’s claim is concerned, but 
of insisting on such liability as far as the cross-claim is concerned. 

The easiest way out of this whole difficulty is by amending the rules to 
permit the third party to plead and introduce evidence directly, and in his 
own name, against the plaintiff on the issue of defendant’s liability to 
plaintiff, leaving the defendant to defend as he sees fit. The Municipal 
Court’s provision denying this privilege is probably based on the similar 

38 Municipal S.R.E. Co., Inc. v. D.B. & M. Holding Corp., 257 N.Y. 423, 178 N.E. 745 
(1931). 

39 Ibid. 
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English provision.*® This precedent is unsafe, however, since England is 
not hampered by the constitutional provisions requiring due process. Per- 
mitting the third party to plead directly is hard on the plaintiff, of course, 
since he did not sue the third party and is not interested in him. But it is 
not unconstitutional. A really effective third party practice can be had 
only at the cost of some inconvenience and embarrassment to the plaintiff. 
Legislatures and courts imposing this inconvenience on him might well be 
guided by the reflection that courts of justice are not run for plaintifis 
alone but rather for the ultimate good of all and that a law suit is not a 
game but a serious attempt to do complete justice. 

Discussion of the second paragraph of this note to Rule 43 ties up with 
the matter immediately preceding. This paragraph reads: “Third par- 
ties, if they are really the parties who are fighting the plaintiff, may be al- 
lowed to defend by admitting liability to indemnify the defendant.’’* If 
this has reference to situations where plaintiff has amended his complaint 
to include the third party (which it almost certainly has not) it is patently 
unwarranted. There seems little doubt, however, that it has reference to 
situations where the defendant doesn’t care whether the plaintiff recovers 
against him or not, because, if he does, the defendant will promptly shift 
the liability to the third party whom he has brought into the action for 
that very purpose. The defendant, of course, cannot implead the third 
party as a co-defendant in plaintiff’s action. The plaintiff may wish to sue 
only the defendant, even assuming he could have joined the third party. 
The defendant may let the third party take over his defense in such a case, 
however, and still press the claim for indemnity against him by way of 
cross-claim. As shown in the previous paragraph, the easiest way to re- 
solve the difficulty in the United States is to permit the third party to 
plead directly against the plaintiff. But this can’t be done by forcing the 
third party to admit his obligation to indemnify the defendant as the price 
to pay for such privilege. Such a step would be similar to compelling the 
alleged indemnitor at common law, notified to come in and defend plain- 
tifl’s action, to undertake such defense only if he admits his obligation to 
indemnify; and yet to be concluded by the outcome of plaintiff’s action 
against defendant, even if he refuses to defend so that he may later dispute 
the obligation to indemnify in the separate action over. But this would be 
dreadful and is without precedent at common law. Unless the third party 
is given a full opportunity of disputing and litigating not only defendant’s 
liability to plaintiff but also his own liability to indemnify or contribute to 

4° See Ball’s Annual Practice (1934), 306, note to rule 7 


7. 
* This also is copied from the English rules. See loc. cit., supra note 40. 
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the defendant, judgment against him on the cross-claim will be invalid as 
without due process of law.*? 

The third paragraph of this note permits the plaintiff to amend his com- 
plaint against the added third party if he wishes to take judgment against 
him. In most other jurisdictions having third party practice, the plaintiff 
may do this if he wishes, the restriction being that he cannot so amend un- 
less he could have joined both defendant and third party as co-defendants 
originally. Since the Municipal Court rules unfortunately do not permit 
the defendant to add a third party unless there is a common liability be- 
tween them to plaintiff, however, such a restriction is unnecessary in this 
paragraph. In Pennsylvania the plaintiff may take judgment against a 
third party not only without having to amend but also when he could not 
have joined him as a co-defendant originally.*7 This seems highly desir- 
able, since it enables by plaintiff’s direct execution against the indemnitor- 
third party a sort of exoneration of defendant, obviating possible financial 
embarrassment on the latter’s part in satisfying the plaintiff’s judgment 
against himself and saving him the trouble of execution over against the 
third party. In all jurisdictions, however, it is clearly understood that the 
plaintiff does not have to amend and proceed against the third party the 
essential benefit of third party practice being merely to facilitate the 
original defendant’s recovery over. 

Only a few further points deserve mention. The Pennsylvania third 
party practice as first conceived would not permit the defendant to deny 
liability to the plaintiff and at the same time add a third party for pur- 
poses of shifting part or all of a possible liability to plaintiff, such a stand 
on defendant’s part being declared inconsistent. The legislature quite 
naturally amended the statute to permit in express terms what the court 
had denied.** This problem apparently does not arise under the Municipal 
Court rules since it is not mentioned, the inference being that the rules will 
be construed in accordance with the obviously better present rule in Penn- 
sylvania. To give the defendant the advantage of third party practice 
only at the price of admitting his own liability to plaintiff would either 
emasculate a practice designed for defendant’s benefit or would visit great 
hardship on the third party, whether the latter were bound by such ad- 


# Municipal S.R.E. Co., Inc. v. D.B. & M. Holding Corp., 257 N.Y. 423, 178 N.E. 745 
(1931). 

43 See supra note 11. 

44 See Gregory, supra note 6, 235-236. See also King v. Equitable Gas Co., 307 Pa. 287, 291, 
161 Atl. 65 (1932), for practice in Pennsylvania before and after amendment to the Scire Facias 
Act in Pa. Acts, 1931, no. 236, p. 663. As to this situation in Pennsylvania, see also Scott, 
Some Aspects of the Pennsylvania Sci. Fa. Act for the Addition of Defendants Not Originally 
Sued, 79 Univ. Pa. L. Rev. 306 (1931). 
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mission or not. For if the third party were not bound by the defendant’s 
admission of liability to plaintiff the whole point of third party practice 
would be lost; and if he were bound he would be denied the opportunity of 
defense to which he has a right. 

Many interesting and very complicated problems arise in connection 
with the cross-litigation of claims for contribution between co-defendants in 
the plaintiff’s action, whether or not third party practice is involved. Sev- 
eral of these problems do not appear at the trial but relate only to appeals 
and judgments. Lack of space forbids treatment of these questions but 
they have been more or less thoroughly discussed elsewhere in connection 
with tort contribution,*’ the practical issues being much the same whether 
contribution be based on tort or contract liability, with the exception of 
those arising in jurisdictions requiring joint judgment liability as the 
common obligation necessary to tort contribution. 


CONCLUSION 


The preceding discussion shows beyond much doubt that the Illinois 
Legislature did not intend to enact third party practice in any sense of the 
phrase as part of its new Practice Act. Apparently it has never authorized 
the judges of the Municipal Court of Chicago to promulgate rules of third 
party practice. The Municipal Court’s attempt to institute such a prac- 
tice is highly commendable, even if it involved considerable “legislation” 
of substantive law concealed as procedural changes authorized under its 
rule-making power. It is unfortunate that this attempt must inevitably 
miscarry. But if the legislature ever does sanction third party practice, 
either as part of the state Practice Act or as part of the Municipal Court’s 
rule-making power, it is hoped that the practice as set forth in the new 
Municipal Court rules will undergo considerable revision along the lines 
here suggested. 


4s See Gregory, supra note 6. 





MANSFIELD AND BLACKSTONE'S 
COMMENTARIES 


JuLian S. WATERMAN* 


N THE eighteenth century, a period when prose came to a higher 
excellence than it had yet attained in England, Blackstone, who 
lived from 1723 to 1780, rendered an unparalleled service for ju- 

risprudence’ in writing the Commentaries, “the prose epic of the com- 
mon law.’ It has been said of this work, published from 1765 to 1769 and 
based on lectures at Oxford from 1753 to 1766,3 that the Continent derived 
its knowledge of English law chiefly from it, that on it the study of law in 
England was based, and that in America the work was regarded as the re- 
pository of the common law.‘ Of Mansfield, who lived from 1705 to 1793, 
it has been said that he was not only the greatest common law judge but 
the greatest judge in Anglo-American legal history.s An eminent Ameri- 
can legal scholar said of him that “he broke down the narrow barrier of the 
common law” and redeemed it from “feudal selfishness and barbarity,” 
that “he was one of those great men raised up by Providence, at a fortu- 
nate moment, to effect a salutary revolution in the world,” and that “‘he 
became, what he intended, the jurist of the commercial world 

What were the relations in eighteenth century London between these 
two, the scholarly Blackstone,’ the first university lecturer on the laws of 

* Dean, School of Law, University of Arkansas. 


* Pancoast, English Literature (3d ed. 1907), 403. See also Gosse, History of Eighteenth 
Century Literature (1891), 307; Seccombe, The Age of Johnson (1914), 152; Spittal, Samuel 
Johnson (1923), 326; Trevelyan, History of England (1929), 514. 

2 Gregory, Lord Mansfield, Rep. Bar Assn. of Ark. 83, 90 (1912). 


3 Preface, 1 Bl. Comm.; Clitherow, Memoirs, 1 Wm. BI. Rep. xvii (1781); Roscoe, Eminent 
British Lawyers (1830), 251; Odgers, Blackstone, 27 Yale L. Jour. 599, 611 (1918). The resig- 
nation from Oxford is set as 1763 by Douglas, Biographical History of Blackstone (1782), 26, 
45 and 1 Hammond, Blackstone (1890), 57. 

4 Brunner, Sources of the Law of England (Hastie’s trans. 1888), 45. 


5 Willis, Anglo-American Law (1926), 153. Mansfield was chief justice of the King’s Bench 
from 1756 to 1788. 


® Story, Miscellaneous Writings (1835), 262. 


7 Dillon, Laws and Jurisprudence of England and America (1895), 310. Sir William Black- 
stone is “one of the most eminent literary characters that the present age has produced.’’ Ed- 
ward Malone, Advertisement in the 1780 Supplement to Shakespeare’s Plays (Johnson’s and 
Steevens’ ed., 1778), iii. See 1 Sharswood, Blackstone (1869), xvi, and 8 Foss, Judges of Eng- 
land (1864), 250, for Blackstone’s other literary contributions, in addition to the notes on 
Shakespeare used by Malone. See also supra note 1. 
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England,’ and the urbane Mansfield, a judge whose career was an epoch 
in English juridical history;? between one who, to many, is the embodi- 
ment of devotion to legal orthodoxy and the opponent of every legal re- 
form,” and the other, the exemplar of judicial, if not political, liberalism?" 
Despite the difference in their legal temperament, the fact that Mansfield’s 
classical tastes caused him to prefer the society of scholars to that of mem- 
bers of his profession” may have led to an acquaintanceship with the 
academic Blackstone, or perhaps their common interest in legal education 
fostered a friendship between the two." 


II 


It has been said that Mansfield, as patron," discovered and turned to 
public usefulness the genius of Blackstone, then a young lawyer."® When 
Blackstone, in 1753 at the age of thirty, finally decided to abandon his 
London practice for an academic life, partly because the profits from his 
profession were less than his expenses, it was Mansfield, the solicitor- 
general, who supported his application for the professorship of Roman law 
at Oxford. The place, however, went to one with the proper political bias 
after Blackstone had refused to do other than give law lectures to the best 
of his ability.” 

§ Warren, History of the American Bar (1911), 177 n. 2. 

9 Story, supra note 6, 261. 

1° Dillon, supra note 7, 297; Dicey, The Relation between Law and Public Opinion in Eng- 
land (1917), 62, 70, 126; Hicks, Men and Books Famous in the Law (1921), 122. 


™ Pound, Interpretations of Legal History (1923), 47, 140; Dicey, supra note 10, 166; Ros- 
coe, supra note 3, IQI. 

™ Roscoe, supra note 3, 171; Boswell, Samuel Johnson (Mod. Lib. ed. 1931), 402. 

3 Infra note 54. Chief Justice Mansfield set aside space in the courtroom for students and 
stated the cases for their benefit. 1 Warren, History of the Harvard Law School (1908), 124. 
Jeremy Bentham, as a student, came to hear Mansfield, then ‘the head of the gods”’ of his 
idolatry. 1 Works of Bentham (Bowring’s ed. 1843), 247. See infra notes 23, 37. 

See Holliday, Life of Mansfield (1797), 12-23 for two letters written by Mansfield about 
1730 on the study of history. In 1774 Mansfield briefly outlined in a letter a course preparatory 
to the study of law. 19 European Magazine 418 (1791). 2 Watt, Bibliotheca Brittannica 
(1824), 641 f. refers to a “‘Treatise on the Study of Law, containing Directions to Students 
written by Lord Manfield and ... [others] in a Series of Letters (1797).’’ Holliday’s biography, 
it is said, is by ‘universal consent one of the most dull and inaccurate in the language.’’ Buchan, 
Lord Mansfield, 88 Atl. Monthly 777, 778 (1901). 

™4 1 Works of James Wilson (Andrews’ ed. 1895), 54 n.; 383 n. 2. Bentham says Lord Shel- 
burne was “‘Blackstone’s making.’’ 1 Works of Bentham 249. Cf. 1 Fitzmaurice, Life of Shel- 
burne (1875), 312; Everett, infra note 23, 121. 

*s 3 Campbell, Lives of the Chief Justices (1873), 274. 


© Namier, England in the Age of the American Revolution (1930), 82, 201; Odgers, supra 
note 3, 603. The prime minister appointed the Regius Professor of Roman Law, as the place 
was “‘crown patronage.’’ Holdsworth, Blackstone, 7 Ore. L. Rev. 155, 157 (1927). 
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It has also been stated that then, on the advice of Mansfield,’? Black- 
stone decided to read lectures on English law, without a university ap- 
pointment, to such students as were disposed to attend them at Oxford. 
But Blackstone indicates that he conceived of the novel plan of teaching 
English law in a university and despite prejudices against educational 
innovations was encouraged by those in the university and out of it." 
Perhaps Mansfield was one of those out of the University who encouraged 
him in his private undertaking, which led to his election in 1758 as the 
first Vinerian professor of law at Oxford. Certainly when the professional- 
ly obscure Blackstone wished to leave the practice to become a university 
lecturer, Mansfield, who was politically influential, desired to aid him in 
achieving his ambition. 

Mansfield’s reactions to the published lectures of Blackstone were ap- 
parently contradictory. Blackstone stated in a letter of February, 1766, 
that Mansfield had done him the honor to mark out a few of the many 
errors in Book One which was published in 1765."? Mansfield, usually 
critical of ‘‘the authorities,’’? highly approved of the Commentaries for 
law students, as he said there they would find analytical reasoning diffused 
in a pleasing style and that he knew no other work to recommend to 
them.” Yet Bentham stated in 1828 in the historical introduction to the 


second edition of A Fragment on Government,” a work which appeared 


'7 MacDonell, Blackstone, 2 Dict. Nat. Biog. (1908), 586; 3 Mallet, History of the Univ. 
of Oxford (1928), 127 n. 3. 


8 Preface, 1 Bl. Comm. Clitherow, supra note 3, xxix, states that Blackstone resided chiefly 
at Oxford from 1750 to 1756, while composing his lectures. Sharswood, supra note 7, xii, and 
Welsby, English Judges (1846), 333, state that Blackstone planned his lectures on English law 
about 1750. Since Blackstone began his lectures in 1753 he no doubt had been working on 
them before that year. See Douglas, supra note 3, 14; 4 Encyc. Brit. (13th ed. 1926), 25; 
Odgers, supra note 3, 604; Holdsworth, Blackstone, 4 Camb. L. J. 261, 262, 271 (1932). In 
the preface, however, Blackstone states that “his original plan took its rise in the year 1753.” 

Perhaps Mansfield and others suggested in 1753 that Blackstone read the lectures on Eng- 
lish law which he was preparing. Foss, supra note 7, 246; Holliday, supra note 13, 89. It is 
often stated that it was Mansfield who furnished Blackstone the idea of lectures on English 
law. Hicks, supra note 10, 109; Warren, supra note 8, 178 n.; Willis, supra note 5, 155; Holds- 
worth, Charles Viner, 39 L. Quar. Rev. 17, 23 n. 4 (1923). 

*9 Memoirs of Wilmot (1802), 71-72. Blackstone’s two letters on the Commentaries to Mr. 


Justice Wilmot were dated Feb. 22 and May 2, 1766, when Wilmot was still on the King’s 
Bench with Mansfield. See infra notes 33, 64. 


20 Roscoe, supra note 3, 248; Wallace, infra note 43, 20. 
* Holliday, supra note 13, 89, does not give the date of Mansfield’s remark. Dicey, Black- 


stone’s Commentaries, 4 Camb. L. Jour. 286, 287 (1932), states that the remark was made 
about 1767. The fourth book of the Commentaries was not published until 1769. 


#1 Works of Bentham 240. The second edition of the Fragment, published in 1823, did 
not contain the historical preface. 
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anonymously in 1776, that Mansfield was delighted by the attack on the 
Commentaries, an attack largely on the constitutional principles set forth 
in the introduction to Book One rather than on the work as a whole.” 
These apparently inconsistent views of Mansfield, if he held them, can be 
reconciled as Mansfield could recommend the work as an introductory 
text for the study of “municipal law,” since suitable ones were not avail- 
able, and still disapprove of the constitutional principles set forth in the 
introduction.”* 

This disapprobation, if it existed, was hardly consistent with Mans- 
field’s political philosophy. Mansfield has been considered by many as one 
of the leaders in the English government who fostered just prior to the 
Revolution reactionary foreign policies antagonistic to the American col- 
onies.*> In fact John Quincy Adams in 1829 charged him with being more 
responsible for the Revolution than any other man.” Blackstone, while 


23 [bid., 246. The Fragment in addition to containing an examination of the subject of gov- 
ernment as set forth in the introduction to the Commentaries also included a short preface in 
which was given a critique of the work at large. 

“Lord Mansfield was a rank and intolerant Tory He lauded the ‘Fragment on 
Government,’ not because he understood or admired the philosophy, but because it wounded 
Blackstone, with whom he had had a quarrel.’”” Memoirs, 10 Works of Bentham 121. Ben- 
tham’s early admiration for Mansfield waned, as in 1828 he stated that the principles in the 
Fragment on Government stood in direct opposition to the biases of “the great Ultra-Tory.”’ 
1 Works of Bentham 248. 

“Mansfield praised it, according to Bentham, because he disliked Blackstone.” Bentham. 
Fragment on Government (Montague’s ed. 1891), 6, editor’s introd. See also Everett, The 
Education of Bentham (1931), 97. Bentham also said, about 1826, that Mansfield could not 
bear Blackstone. The remark refers to the period about 1776. 2 Writings of Legaré (1845), 
452; 10 Works of Bentham 555. Bentham stated that when the Fragment appeared anony- 
mously it was attributed by some to Mansfield. Supra note 22. 


24 Mr. Justice James Wilson in his law lectures in 1790 said the public law in the Com- 
mentaries should be consulted with cautious prudence but the work should be read and studied, 
1 Works of Wilson (Wilson’s ed. 1804), 21-22. 

For a discussion of Mansfield’s Tory views, see Waterman, Thomas Jefferson and Black- 
stone’s Commentaries, 27 Ill. L. Rev. 629, 642 (1933). Jefferson considered Mansfield’s legal 
innovations “sly poison” and dangerous to a free country, because he disapproved of judicial 
usurpation of legislative powers and of a non-elected judiciary curbing the jury, that “‘in- 
estimable institution” which represented the people in the judicial branch. Jbid., 643; 4 Works 
of Jefferson (Ford’s ed. 1904), 479, a letter of 1789. Jefferson also disliked Mansfield’s political 
views. Infra note 27. 

*s Andrews, The Colonial Background of the American Revolution (1924), 208; Howard. 
Preliminaries of the Revolution (1906), 165; Mansfield, Political Chief Justice, 107 Law Times 
325 (1899); 1 Flanders, Lives of the Chief Justices (1855), 511; 1 Cambridge History of British 
Empire (1929), 632; Adams, Political Ideas of the American Revolution (1922), 24, 76; 1 
Cooley, Blackstone (Andrews’ ed. 1899), 96 n. 4, 97 n. 2, 144 n. 2; The Plea of the Colonies on 
Charges Brought against Them by Lord M——d and Others (1775). 


* Letters of John Quincy Adams in 2 Life and Letters of Joseph Story (W. W. Story’s ed., 
1851), 12, 20. Hertz, The Old Colonial System (1905), 150; Holliday, supra note 13, 247. 
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not politically prominent, was considered by Jefferson?’ as having pro- 
duced in the Commentaries an anti-republican work which expressed the 
abhorrent political views* of those in England, including Mansfield, who 
were opposed to democratic government.”? 

There are statements, much later it is true than Bentham’s acid remark 
printed in 1828, which cast doubt on the assertion that Mansfield was de- 
lighted with the indictment of the Commentaries, a delight, which if it 
existed must have come from the attack on the constitutional principles 
contained in the introduction to the work, as Mansfield had approved of 
it as a text. James DeWitt Andrews stated that Blackstone’s definition 
of law,3° described by Mr. Justice James Wilson* in 1790 as despotic and 
dangerous, was merely an echo of the political opinions of Mansfield.” 
The same writer stated that Blackstone’s view on the power of parlia- 
ment over the American colonies in the first edition of Book One in 1765 
contained nothing to which patriotic Americans could object, but that in 
1766, in the second edition of Book One, the statements were changed to 
conform to the opinion of Mansfield and the predominant ministry in 
England.*3 


27 See 12 Works of Jefferson (Ford’s ed. 1904), 456, a letter of 1826 to James Madison, where 
Jefferson refers to ‘‘the honied Mansfieldism of Blackstone.” 

“.... the high ideas of the royal prerogative with which Murray [Lord Mansfield] was in 
after life identified were doubtless due to his early training.” Rigg, William Murray, 13 Dict. 
Nat. Biog. (1909), 1307. See also Jenks, The Prerogative Writs in English Law, 32 Yale L. 
Jour. 523, 534 (1922); Stansbury, Report of the Trial of James H. Peck (1883), 92; 3 Lecky, 
England in the Eighteenth Century (1883), 54, 431. 


28 For Blackstone’s failure to discuss constitutional law under a separate title, see Cart- 
wright, An Appeal on the Subject of the English Constitution (1797), 28; Dicey, Constitutional 
Law (4th ed. 1893), 7; 2 Austin, Jurisprudence (Campbell’s ed. 1874), 173. 

29 Andrews, supra note 25. In 1784 in The King v. Shipley, 4 Doug. 73, 172, Mr. Justice 
Willes, in citing the Commentaries, said ‘‘Mr. Justice Blackstone, we all know, was an anti- 
Republican lawyer.” Erskine as counsel in the same case said: ‘‘Mr. Justice Blackstone, by 
no means biassed towards democratical government ” Tbid., 111. 


3°; Bl. Comm.* 44. See Bigelow, Definition of Law, 5 Col. L. Rev. 1, 3 (1905). 
3 1 Wilson, supra note 14, 159 n. 
# Ibid., 54 n. See also 1 Hammond, supra note 3, 112. 


33 Andrews, American Law (1900), § 42. Andrews gives Hammond as his authority for this 
statement. 1 Wilson, supra note 14, 19, editor’s note; 1 Hammond, supra note 3, 275. 

Blackstone wrote on Feb. 22, 1766, to Mr. Justice Wilmot that Mansfield had suggested 
certain changes in Book One after its publication. In the preface to the second edition of Book 
One, dated Nov. 2, 1766, there is no reference to assistance from Mansfield or Wilmot. Infra 
note 64. 

1 Hammond, supra note 3, 277, states that the reference to the threefold classification of the 
colonies first appeared in the second edition of Book One, published in Nov., 1766. Previously 
on Feb. 3, 1766, Mansfield in a speech in the House of Lords on the American colonies made a 
similar classification. See Holliday, supra note 13, 242, 244; 16 Hansard, Parliamentary His- 
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It seems odd that Mansfield, in view of his political philosophy and his 
place in the English government, should have been pleased in 1776 with 
Bentham’s attacks on the constitutional principles appearing in the in- 
troduction to the Commentaries. Even stranger is this delight if Mans- 
field’s definition of law appeared in the first edition of Book One and his 
view on the relation of parliament to the colonies, a great issue in England 
before 1776, was inserted in the second edition of Book One in 1766. By 
1776 had the friendly relationship between Blackstone and Mansfield 
ceased ?34 

III 

Blackstone on February goth, 1770, after his success as a lecturer and 
commentator had brought him fame, became a justice of the Court of 
Common Pleas, an appointment, it is said, due to Mansfield’s influence.* 
This position he held until his death in 1780, save for four months immedi- 
ately after his appointment when he sat on the King’s Bench. On Febru- 
ary 16th he exchanged his position with Mr. Justice Yates, who was on the 
King’s Bench, and who, it is said, desired to avoid Chief Justice Mans- 
field.3° Bentham stated in 1828,37 that Blackstone in turn, after the death 
of Yates in June, 1770, surrendered his position on the King’s Bench be- 
cause, being the weaker party, he was glad to slip down into the Common 


tory (1813), 172-177; Goodrich, British Eloquence (1878), 148; 1 Adams, British Orations 


(1884), 150. 

For further discussion of parliamentary control over the colonies see Chalmers, Opinions of 
Eminent Lawyers (1858), 41; Goebel, Development of Legal Institutions (1931), 294; 1 Story, 
Commentaries on the Constitution (3d ed. 1858), § 151; 9 Holdsworth, History of English 
Law (1926) 83; McIlwain, The American Revolution (1924), 108 n.; 2 Wilson, supra note 14, 
505. 

Blackstone’s view that ‘“‘non-conformity was a crime’’ was not due to Mansfield’s influence. 
4 Bl. Comm.*s50; 4 Hammond, supra note 3, 86; An Interesting Appendix to Blackstone’s 
Commentaries (1772), 40, 152; Bentham, Comment on the Commentaries (Everett’s ed. 
1928), 24; Maitland, Constitutional History of England (1920), 516; 16 Hansard, op. cit., 319; 
Goodrich, op. cit., 155; Taswell-Langmead, English Constitutional History (2d ed. 1880), 750. 

34 Supra note 23. 


3s Zane, Five Ages of the Bench and Bar of England, 1 Select Essays on Anglo-American 
Legal History 719. Cf. Hicks, supra note 10, 132; Everett, supra note 23, 90; supra note 14. 

%® The conflict in Perrin v. Blake, infra note 47, it is said, led Mr. Justice Yates to leave the 
King’s Benchin 1770. 4 Kent, Comm. (Lacy’s ed. 1889), *224 n. b; Campbell, supra note 15 
332 Nn. 2; 8 Foss, supra note 7, 411; Letters of Junius (1810), 208, a letter of Nov. 14, 1770. The 
statement that Yates left the King’s Bench because of dissension is discredited. See Odgers, 
infra note 43, 548. See also infra notes 38, 49, 52. 

37 : Works of Bentham 248. Bentham criticized Mansfield’s egotism, his sense of superiority, 
his absolutism, and his “judicial legislation.’’ 6 Works of Bentham 145; 7 ibid., 311; 9 ibid., 391; 
11 ibid., 62. John Marshall also commented on the “‘overbearing influence of Lord Mansfield”’ 


as chief justice of the King’s Bench. Livingston v. Jefferson, 1 Brock. 203, 15 Fed. Cas. 660, 
664 (C.C.D.Va. 1811). 
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Pleas to avoid the scornful and overpowering disposition of the Chief Jus- 
tice. It is true that Blackstone, immediately after the death of Yates, re- 
quested of Chief Justice Wilmot, who sat on the King’s Bench from 1755 
to 1766, that he again be appointed to the Court of Common Pleas and on 
June 22, 1770, he succeeded Yates.** 

When Blackstone served for four months in 1770 with Mansfield on 
the King’s Bench he ‘“‘was always sitting in hot water” and there was 
“heartburning” between the two, as Bentham asserted;*? this bad feel- 
ing must have developed during that period. In the third book of the 
Commentaries, published in 1768, Blackstone said of Lord Mansfield that 
he was “‘a judge, whose masterly acquaintance with the law of nations was 
known and revered by every state in Europe.’”’*° Again in 1769, on one of 
the few occasions that Blackstone appeared as a speaker in the House of 
Commons, he “strenuously defended” Mansfield.* 

In 1784 Mansfield said ‘‘we must not always rely on the words of re- 
ports, though under great names: Mr. Justice Blackstone’s Reports are 
not very accurate.”’4? It has been said that Blackstone intended to sub- 
ject his notes to a necessary revision; yet in his will he directed that they 
be published after his death and therefore in 1780 they were printed.*? The 
first edition perhaps justified Mansfield’s remark, as “the reports of cases 
in the first volume, which were taken by Blackstone while at the bar, are 
often rough and incomplete—sometimes even ungrammatical.’’*4 Mans- 

38 Yates perhaps transferred to the Common Pleas because of his physical condition. Black- 
stone desired to serve on that court before he went on the King’s Bench. 1 Jones, Blackstone 


(1915), xxii; Roscoe, supra note 3, 230, 233; Douglas, supra note 3, 32. 1 Wendell, Blackstone 
(1854), xxiii, says the Court of Common Pleas ‘‘was looked upon as a retreat from active life.”’ 


39 Works of Bentham 248; supra note 23. Cf. infra note 54. 


4° 3 Bl. Comm.* 70. See also I Jones, Blackstone (1915), 42 n. m, for another favorable 
reference to Mansfield. 


4 Roscoe, supra note 3, 203; 16 Hansard, supra note 33, 542, proceedings of Feb. 1, 1769, 
on the expulsion of John Wilkes. 


# Hassells v. Simpson, 1 Doug. 89, 93 n. (1784). 

43 Odgers, Blackstone, 28 Yale L. Jour. 542, 559 (1919); Clitherow, supra note 3, xxviii; 
Douglas, Catalogue of Works of Blackstone (1782), 140-146. Clitherow, the editor of the 
posthumous reports, was given permission by Lord Mansfield in 1780 to compare part of Black- 
stone’s notebooks with some official papers. Douglas, supra note 3, 104. 

Odgers, op. cit., states that the first edition of Blackstone’s Reports appeared in 1781. The 
life of Blackstone by James Clitherow, which appears in 1 W. Bl. (1781), i-xxxi, is dated Feb. 
20, 1781. Others state that there was a 1780 edition which was reprinted in 1781. Wallace, 
The Reporters (3d ed. rev. 1855), 277; Bridgman, Legal Bibliography (1807), 19; Clarke, 
Bibliotheca Legum (1819), 349; 1 Watts, supra note 13, 118v; Marvin, Legal Bibliography 
(1847), 126; Hicks, supra note 10, 132. A second edition appeared in 1828. 

44 Odgers, supra note 43. See also Preface, 1 W. BI. (2d. ed.1828), iii-v. Veeder, The Eng- 
lish Reports, 15 Harv. L. Rev. 1, 20 (1901): ‘‘William Blackstone’s miscellaneous collection of 
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field’s comment, however, does not necessarily reveal any ill will, for if 
there had been enmity between the two, Mansfield more likely would have 
been far more critical as he was seldom sparing in his remarks about the 
reporters.*® Furthermore, he need not have described Blackstone, as early 
as 1784, as having a great name.“ 


IV 


A discussion of Blackstone’s career as a justice inevitably involves con- 
sideration of Perrin v. Blake,’ in which Mansfield attempted to restate 
the rule in Shelley’s Case.** The controversy, so virulent in nature, which 
centered about the actions of Mansfield in this famous case makes it a 
celebrated one in legal history’? and Jed to the production of an essay on 
contingent remainders and executory devises.*° 

In the King’s Bench on February 8, 1770, Chief Justice Mansfield, Mr. 
Justice Yates dissenting,” restated the historical rule in Shelley’s Case 
as one of construction rather than of law. On writ of error to the Ex- 
chequer Chamber, Mansfield was reversed in 1772, a disposition rarely 
made of his judgments.* Mr. Justice Blackstone, not appointed to the 
King’s Bench until eight days after the decision in Perrin v. Blake, de- 


cases (1746-79) . . . . does not display the care we should expect from the celebrated com- 
mentator.”’ 

In Ackworth v. Kempe, 1 Doug. 41, 43 (1778), Mansfield said: ‘‘I have a very correct re- 
port of it [Sanderson v. Baker, 3 Wils. 309 (1763)] from Mr. Justice Blackstone’s own notes 
which I will read.’’ This case contained Blackstone’s opinion as a justice. 

45 Wallace, supra note 43, 29, states that Mansfield, more than any other judge, commented 
adversely on the reporters because his system of pulling up the landmarks of the law made it 
necessary for him to discredit the old authorities; that he was more sympathetic with Pope 
than Plowden, and was too independent to pursue authorities or to compare their relative 
weight. For Blackstone’s criticism of some reports, see 1 Comm. *71. 

# Erskine, as counsel in 1784, said Blackstone was a great authority. The King v. Shipley, 
4 Doug. 73, 112. 


47 Perrin v. Blake, 4 Burr. 2579 (1770); 1 Wm. BI. 672. 

48 Shelley’s Case 1 Co. Rep. 93b (1581). 

49 Campbell, supra note 15, 329-337; Powell, Cases on Future Interests (1928), 184 n. 51; 
Kales, Future Interests (1920), §§ 437, 441; 24 R.C.L. 890; Van Grutten v. Foxwell [1897], App. 
Cas. 658, 670. 

5° Fearne, An Essay on Contingent Remainders (6th ed. 1801), 238. See Hicks, Materials of 
Legal Research (1923), 150. 

5 Supra note 36. 

# Zane, supra note 35, 718, states that Mansfield was reversed in only two cases. See 
Douglas, supra note 3, 33 n. and 4 Kent, supra note 36, *224 n. b, to the effect that with the ex- 
ception of Perrin v. Blake, supra note 47, and Millar v. Taylor, 4 Burr. 2303 (1769), there was 


no final difference of opinion in the court in any case or upon any point whatsoever from 1756 
to 1776. 


John Adams said in 1771 that the unanimity of the King’s Bench from 1756, due to fear of 
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livered an elaborate opinion® not in accord with Mansfield’s views, which, 
it has been said, was the chief factor in reversing Mansfield and on which, 


it is said, his reputation as a lawyer depends even more than upon his 
Commentaries.*4 


John Chipman Gray has said of this case that ‘“‘the reputation of Lord 
Mansfield as a commercial lawyer should not blind us to the fact that he 
was not equally great in the law of real property. For instance, his deci- 
sion on the rule in Shelley’s Case in Perrin v. Blake . . . . isnow universally 
admitted to have been wrong.’’ss 


The decision reveals that in the law of real property Blackstone fol- 
lowed the legal authorities rather than Mansfield’s tendency to restate the 
older doctrines on the basis of equitable principles. Moreover, it shows 
on the part of Blackstone, described by Bentham as “the weaker party,” 


independence of judgment in a branch of law the rules of which had been 
long worked out.*’ 


Lord Mansfield, the Scottish chief, was a miracle in the moral and intellectual world. 4 Works 
of Adams (Adams’ ed. 1850), 257. See 4 Burr. 2303, 2582. 

In Millar v. Taylor, Blackstone’s argument as counsel for the plaintiff, that despite a 
statute limiting the period of copyright, there was a perpetual common law copyright, was 
followed by the King’s Bench, Mr. Justice Yates dissenting. In the House of Lords in Donald- 
son v. Becket, 4 Burr. 2408, 2411 (1774), Blackstone by then a justice, expressed the views he 
had set forth previously as counsel. Millar v. Taylor was not approved by the majority, how- 
ever. The Commentaries in 1778 was changed to conform to the decision of 1774. 1 Jones, 
Blackstone (1915), 1263 n. h. See Commons, The Legal Foundations of Capitalism (1924), 
275; 1 Sharswood, supra note 7, xiv; Hill, Letters of Hume to Strahan (1888), 274, a letter of 
1774; 7 Eng. Rul. Cas. 69; 13 C.J. 973. 


53 For Blackstone’s opinion in the Exchequer Chamber see: Hargrave, Law Tracts (1787), 


489-510; 3 Hargrave, Jurisconsult Exercitations (1813), 381; 10 Eng. Rul. Cas. 695. Cf. Van 
Grutten v. Foxwell, [1897] App. Cas. 658, 676. 


54 Campbell, supra note 15, 333 n.; Hicks, supra note 10, 132. “Yet this difference of opin- 
ion {in 1772] never made Lord Mansfield break out into violent sarcasms against Blackstone, 
and never in any way affected the friendship that so long existed between these two great 
lawyers.’ Odgers, supra note 43, 551 (1919). Cf. supra note 23. 


58s Gray, The Rule against Perpetuities (3d ed. 1915), 169 n. 5. For a defense of Mansfield, 
see Holliday, supra note 13, 190-209. See also Campbell, supra note 15, 329; Powell, supra 
note 49, 184 n. §2. 


% 3 Holdsworth, History of English Law (1923), 109; 8 Holdsworth, ibid., 45; 4 Works of 
Jefferson, supra note 24; Shannon v. Bradstreet, 1 Sch. & Lef. 52, 66 (1803); Dickinson, The 
Problem of the Unprovided Case, 81 Univ. Pa. L. Rev. 115, 117 (1932); Dickinson, The Law 


behind the Law, 29 Col. L. Rev. 285, 311 (1929); Story, supra note 6, 300, 305; Douglas, supra 
note 3, v. 


57 7 Holdsworth, supra note 56, 77-78, gives the reasons why Mansfield’s attempts to re- 
state the law of real property failed. See also Fifoot, English Law (1932), 135; Markby, Ele- 


ments of Law (4th ed. 1889), 230; 1 Evans, Decisions of Mansfield in Civil Causes (1803), 172- 
356. 
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V 


Since Mansfield served as chief justice of the King’s Bench from 1756 to 
1788,* an opportunity was furnished him to cite the Commentaries, which 
appeared from 1765 to 1769. If the work were authoritative, citing it 
would justify an inference that Blackstone influenced Mansfield’s legal 
views. But since it was merely a revision of lectures given to beginning 
law students it is hardly to be expected that the English courts would cite 
it frequently as legal authority, at least not so soon after its publication. 
Mansfield had, as has been stated, approved of the work as an introduc- 
tory law text® and knew as did Blackstone that it was not an authorita- 
tive work." Mansfield once cited the work, without comment other than 
saying that it gave “the rise and history of amendments very shortly and 
in few words.’ 

Though the Commentaries were not considered as authoritative by 
Lord Mansfield, perhaps the daring ideas of the great chief justice of the 
King’s Bench influenced Blackstone, the university professor. As stated, 
Book One had been critically read by Mansfield after its publication 
and errors in it pointed out to Blackstone.®? Mr. Justice Wilmot sug- 
gested a revision of this book and Blackstone sought a meeting with him 

58 Willis, supra note 5, 154. 


59 Jenks, History of English Law (2d ed. 1922), 196; 1 Kent, Comm. *499; Pollock, Juris- 
prudence (5th ed. 1923), 250. 


%e Supra note 21. 


* ; Bl. Comm. *72. Lord Chancellor Redesdale in Shannon v. Shannon, 1 Sch. & Lef. 324, 
327 (1804), said: ‘I am always sorry to hear Mr. Justice Blackstone’s Commentaries cited as 
an authority: he would have been sorry himself to hear the book so cited: he did not consider 
it such.”’ Cf. 2 Great American Lawyers (1908), 498 n. 11. 

Blackstone described himself an “‘academical expounder.”’ 1 Comm. *35. See also Black- 
stone, Law Tracts (1771), vii; Jones, Bailments (1781), 3; Hoffman, Course of Legal Study 
(1817), 90; 20 Howell, State Trials, 797. 


* Rex v. Wilkes, 4 Burr. 2526, 2527 (1770). See 3 Bl. Comm. *407 for the passage cited. 

In Atcheson v. Everitt, 1 Cowp. 382, 387 (1775), counsel cited “‘3 Bl. Comm. 158.’’ Lord 
Mansfield, in the opinion, said: “Mr. Justice Blackstone, and all modern and ancient writers 
upon the subject distinguish between them [penal statutes and criminal laws.]’’ 1 Cowp. at 
391. Blackstone’s work was cited by counsel before Mansfield in Smith v. Mapleback, 1 T.R. 
441, 445 (1786) and Johnstone v. Sutton, 1 T.R. 493, 518 (1785). See also The King v. Shipley, 
4 Doug. 73, 111, 172 (1784) and Jones v. Smart, 1 T.R. 44, 49 (1785). 

Douglas, supra note 3, 109, states that the Commentaries “are permitted to be cited though 
not graced with an allocatur, even in the superior courts at Westminster.’’ On the system of 
judicial licensing of reports see Hicks, supra note 50, 102; Douglas, supra note 3, 106 n.; Jenks, 
supra note 59, 190; Preface, 1 Burr. Rep. (1765), vii. 


°3 Supra note 19. 
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to discuss proposed changes.** In May, 1766, the manuscript of Book 
Two, or the first part of it, was submitted to him with the suggestion that 
he mark in the margin errors of the grosser kind.® 

From this one may infer that the academic Blackstone was not disdain- 
ful of the critical comments of the justices. Yet one would hardly expect 
that Mansfield, with his alleged lack of respect for the common law® could 
influence Blackstone, the exemplar of legal conservatism, the faithful de- 
fender and recorder of the common law, and the uncritical worshipper of 
legal institutions.*? Surely in a work which was an introductory text, 
Blackstone would not follow legal innovations of recent origin, even 
though instituted by his friend and patron. As he said in Book One, a 
judge is sworn to maintain and expound the old law by following prece- 
dents and not to pronounce new law according to his private sentiments. 

What were the legal innovations of Mansfield, which Blackstone could 
incorporate into his work, if he had desired to do so? Mansfield’s work, as 
described by Holdsworth, consisted in reducing the law merchant to a 
body of settled principles, in liberalizing the law of quasi-contract, and in 
attempting to recast the doctrine of consideration and to make the court 
of King’s Bench a court of equity as well as a court of law. He said that 
being a Scotchman, Mansfield kept up his interest in Scotch law which 
tended to make him learned in Roman and continental Jaw and therefore 


to approach the common law from the view point of a student of the broad 
principles of jurisprudence and not of English legal history. This led him 
to attempt to restate much of the common law in terms of equitable prin- 
ciples by reliance on foreign analogies and natural reason or justice, rather 
than by following precedents which were suitable for a feudal or agricul- 
tural society but ill-adapted to the needs of a commercial nation.” 


°s Fox, Contempt of Court (1927), 21, states that Blackstone’s passage on attachment for 
contempt probably can be traced to the undelivered opinion of Mr. Justice Wilmot, when on 
the King’s Bench, in a case of libel of Mansfield. Rex v. Almon, Wilm. 243 (1765); 4 Bl. Comm, 
*283-*288. The statement rests, in part, on the fact that Blackstone submitted portions of 
his work to Wilmot for comment. Supra note 19. 

Ss Ibid. Cf. Roscoe, supra note 3, 248. 


%® 4 Works of Jefferson, supra note 24; 13 Writings of Jefferson (Mem. ed. 1905), 166; 
Junius, supra note 36; 3 Campbell, supra note 15, 337; 2 Story, supra note 26, 20; Waterman, 
supra note 24, 644. 


°7 Dillon, supra note 7, 297; Holdsworth, Sources and Literature of English Law (1925), 
1506. 
** BL. Comm. *69; 1 Street, Foundations of Legal Liability (1906), 498 n. 8. 


® 8 Holdsworth, supra note 56, 44-45; 3 Holdsworth, supra note 56, 109; Zane, supra note 
35, 717; Story, supra note 6, 305, 412; Plucknett, History of the Common Law (1929), 170; 
Pound, supra note 11, 67. 





560 THE UNIVERSITY OF CHICAGO LAW REVIEW 


Yet Holdsworth states that the Commentaries adopted the reasoning 
and results of the decisions of Lord Mansfield on commercial law, consid- 
eration, and equity.”° He reached this conclusion after comparing the 
manuscript of Blackstone’s lectures at Oxford, delivered before Mansfield 
became chief justice, with the Commentaries, which were published about 
nine years after Mansfield began his legal innovations. Since the treat- 
ment of these topics in the Commentaries differs from that in the earlier 
lectures but is in accord with the decisions of Mansfield rendered after 
the lectures were prepared, Holdsworth concludes that the changes were 
due to the influence of those decisions. 


VI 


Holdsworth states that Blackstone’s treatment of equity jurisprudence 
in the Commentaries as contrasted to those in the earlier lectures, does 
little more than reproduce in a connected and literary form the views ex- 
pressed by Lord Mansfield in his decisions.” Hammond repeats a state- 


9 


ment that the chapter on “proceedings in equity” has been said to be 
the work of Lord Mansfield.?3 This statement, however, is not accepted 
by Hammond, who says that “the style and method seem to be the same 
with the rest of the book.”’’* Hammond summarizes his view of Mans- 
field’s influence on Blackstone’s chapter on proceedings in equity in these 
words: 


It is no doubt the object of the entire chapter to reduce all the differences between 
law and equity, so far as possible, to matter of mere procedure, and forward the blend- 
ing of the two. Lord Mansfield was doing all he could in the courts of law to forward 
the same object by means of actions on the case; the equitable nature of which in the 
Roman sense of the term he was civilian enough to see and appreciate 


Blackstone considered the division of the English law into two systems, 
one of law and the other of equity, an artificial one, a separation not to be 


7 Holdsworth, Blackstone’s Treatment of Equity, 43 Harv. L. Rev. 1, 10 (1930). 

™ [bid., 7, 11, 28. 

7 3 Bl. Comm. c. 27. 

73 3 Hammond, supra note 3, 604. 1 Warren, Law Studies (3d ed. 1863), 657 n. 1, states 
that somewhere he had read the surmise that Mansfield had written that part of 3 Bl. Comm. 
on equity from pages 429 to 443. The first edition of this work in 1835 it seems omits this 
statement. The writer was unable to secure the second edition of this book. 

2 Jones, Blackstone (1915), 2043 n. 1 states that Blackstone, having been engaged in com- 
mon law and not chancery practise, “doubtless did not consider himself properly equipped by 
his studies or previous experience to write a pioneer treatise upon the system of equity.’’ His 
treatment therefore was merely ‘‘a general sketch.’’ For the influence of Mansfield’s chancery 
practise upon his legal decisions, see Turner, Equity of Redemption (1931), 94; 2 Yorke, Life of 
Hardwicke (1913), 513; Holdsworth, supra note 70, 8. See also Billson, Equity in Relation to 
Common Law (1917), 5-10; 2 Austin, supra note 28, §§ 889, 1029; Maitland, Equity (1913), 12. 

7 3 Hammond, supra note 3, 604. 18 Ibid. 
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found in any other country in the universe.” He did not believe, as did 
Lord Kames?’ whose statements he was refuting, that it was the business 
of a court of equity to abate the rigor and harshness of the common law 
nor did he believe that the common law courts were characterized by 
harsh and illiberal principles.”* It was his belief that the courts of equity 
would not have been needed had the clerks of chancery and the common 
law judges been more liberal in interpreting the Statute of Westminster IT 
by adapting the writ to the reason and equity of the suitor’s case.’ 

This attempt of Mansfield to convert courts of law into courts of equity, 
in part by the use of the action of assumpsit,*° did not pass unnoticed at 
the time but led to many bitter attacks on him.** And Blackstone, 
usually considered an opponent of legal reform, appears in a new light, 
for Jefferson said of Mansfield’s legal innovations that they were ‘‘admira- 
bly seconded by the celebrated Dr. Blackstone.’’” 































VII 


Turning from Blackstone’s treatment of equity jurisprudence which it 
seems was a summary of Mansfield’s views, consider the treatment in the 
Commentaries of quasi-contract and the introduction of equitable prin- 
ciples into law by the use of the action of money had and received.* If 

% 3 Bl. Comm. *434, *442. 


77 Henry Home, Lord Kames, a Scotsman, published “Principles of Equity’’ in August, 
1766, which he dedicated to Mansfield. See 2 Jones, Blackstone (1915), 2067 n.; 3 Bl. Comm. 
*49 n.e. 1 Tytler, Life and Writings of Kames (1807), 250-257, replies to Blackstone’s “‘cen- 
sure’’ of the views of Kames. 1 Story, Equity Jurisprudence (13th ed. 1886), 13 disagrees with 
the views of Kames on equity. See also 8 Writings of Jefferson (Mem. ed. 1905) 384; 10 Ameri- 
can Jurist 227 (1833). 


78 3 Bl. Comm. *430. See Chief Justice Wilmot’s remarks in 1767 in Collins v. Blantern, 
2 Wils. 341, 350 (1767). 

79 3 Bl. Comm. *51. See Ames, Lectures on Legal History (1913), 443; Plucknett, Case and 
the Statute of Westminster ITI, 31 Col. L. Rev. 778, 780 (1931); Fisher, The Administration of 
Equity through Common Law Forms, 2 Select Essays in Anglo-American Legal History 810, 
822; Keigwin, Cases in Common Law Actions (1928), 132 n. 

8° Hohfeld, The Relations between Equity and Law, 11 Mich. L. Rev. 537, 562 (1913). 


& 2 Yorke, Life of Hardwicke (1913), 512; Junius, supra note 36; Yarborough, John Horne 
Tooke (1926), 86; 4 Works of Jefferson, supra note 24; 2 Story, supra note 26; Douglas, supra 
note 3, 121. For a defense of Mansfield’s efforts to turn courts of law into courts of equity see 
2 Evans, Decisions of Mansfield in Civil Causes (1803), 404; 3 Campbell, supra note 15, 338. 

& 4 Works of Jefferson, supra note 24. 


83 Mansfield by fostering the action of assumpsit introduced equitable principles into the 
law, liberalized legal doctrines, and encroached upon equity; acts, in large part, done through 
the development of the law of quasi-contract. Hohfeld, supra note 80, 562. 

Sadler v. Evans, 4 Burr. 1984, 1986 (1766) reads: “It [the action of money had and re- 


ceived] is a liberal action founded upon large principles of equity. The defence is any equity 
that will rebut the action.”’ 
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any English judge ever used the action of assumpsit as an instrument of 
legal reform it was Mansfield,** and since he began this just prior to the 
publication of the Commentaries, it seems a sound inference that Black- 
stone’s glowing tributes to this legal panacea*’ can be traced to Mansfield’s 
decisions. 

Blackstone said of actions on the case, that where the subject matter is 
such as requires a determination secundum aequum et bonum the judg- 
ments of law courts are guided by the most liberal “equity” and that 
when the suit is upon an implied contract for money received to another’s 
use, it is almost as universally remedial as a bill in equity.*’ In the last 
chapter in Book Four, writing of the progress of the law, Blackstone com- 
mented on the liberality of sentiment, though late, which has taken pos- 
session of the courts of common law and induced them to adopt the prin- 
ciples of redress of our courts of equity principally by extending the reme- 
dial influence of the equitable writ of trespass on the case.** These state- 
ments were published from 1765 to 1769. 

Lord Mansfield said in Moses v. MacFerlan, decided in 1760,*° that the 
action for money had and received was an equitable one, which is very 
beneficial and which ought to be encouraged, and that the gist of the ac- 
tion is that the defendant is obliged by the ties of natural justice and 
equity to refund the money. In another case in 1762, Mansfield said that 
he had often observed that an action upon the case is almost equivalent 
to a bill in equity and that whatever appears upon the trial that takes 
away the equity will take away the remedy.” 

Mansfield is generally credited with formulating the modern law of 
quasi-contract.” Since this doctrine was borrowed from the Roman law,” 

8s “Finally, under the influence of Lord Mansfield, the action was so much encouraged that 
it became almost the universal remedy where a defendant had received money which he was 
‘obliged by natural justice and equity to refund.’’’ Ames, supra note 79, 164. 


8s Mr. Justice Iredell in Georgia v. Brailsford, 2 Dall. 415, 417 (1793) described the action of 
money had and received as the legal panacea of modern times. 

% 3 Bl. Comm. *436. 87 Ibid., *432. 88 4 Bl. Comm. *442. 

89 Moses v. MacFerlan 2 Burr. 1005, 1012. See 1 W.BI. 219 for the same case. For a dis- 
cussion of the case see 3 Cook, Cases on Equity (1924), 926 n. 2; 2 Warren, supra note 73, 
1352 N. 2. 

For the analogy of trusts to quasi-contract see 2 Fonblanque, Equity (3d ed. 1807), 4 n. b; 
2 Story, supra note 77, § 1255; Andrews, American Law (2d ed. 1908), 1112, 1266; 3 Bl. Comm. 
*432. 

% Bird v. Randall, 3 Burr. 1345, 1 W.BI. 387 (1762). 

%* 8 Holdsworth, supra note 56, 96-97; Woodward, The Law of Quasi-Contracts (1913), 2; 
Ames, The History of Assumpsit, 3 Select Essays in Anglo-American Legal History, 297; 
Walsh, History of Anglo-American Law (2d ed. 1932), 340. 

* Woodward, supra note 91, 3. Radin, Roman Law (1927), 300, cites the Roman law 
source from which Mansfield quoted in Moses v. MacFerlan. See 2 Bl. Comm. *443 n. g, 
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it has been thought that Mansfield’s views can be traced to his knowledge 
of that body of law and that this in turn was due to his interest in Scotch 
law.*? But it must be remembered that Blackstone was perhaps also 
versed in Roman law as he desired to become a professor in that subject at 
Oxford.%* It may also be argued that the concepts of natural justice and 
reason were so much a part of the eighteenth century legal philosophy 
that it is unwarranted to assume that Blackstone’s view on quasi-con- 
tract is traceable toMansfield.% 

Yet Blackstone’s treatment of quasi-contract seems to reveal the in- 
fluence of Mansfield,® though it has been pointed out that he was confused 


for a reference to the Institutes of Justinian in the discussion of quasi-contract. ‘An example 
of Lord Mansfield’s use of the Civil law will be seen in his exposition of the nature of the equita- 
ble action for money had and received, which can be traced passage by passage, to the Corpus 
Juris ....’’ Scrutton, The Influence of the Roman Law (1885), 181. See also Corbin, Quasi- 
Contractual Obligations, 21 Yale L. Jour. 533, 545 (1912); Scott, Cases on Quasi-Contracts 
(1905), c. 1; 2 Pothier, Law of Obligations (Evans’ ed. 1826), app., 326-331. 


%3 7 Holdsworth, supra note 56, 44; Plucknett, supra note 69, 169. See Adam Smith, Lec- 
tures on Justice (Cannan’s ed. 1896), 134, where this distinguished Scotsman about 1763 used 
the term “‘quasi-contract.”’ “It must be allowed that the introduction of quasi-contract was 
the highest stretch of equity, and except in the Roman law it was never perfected nor intro- 
duced.”’ Ibid., 267. Cf. Boson v. Sandford, 3 Mod. 321, 323 (1690). 

“Lord Mansfield had on his mind prejudices derived from his familiarity with the Scotch 
law, where law and equity are administered in the same court . . . .”’ Shannon v. Bradstreet, 
1 Sch. & Lef. 52, 66 (1803). 

For the influence of Mansfield’s Scottish background on his attempts to convert courts of 
law into courts of equity, see: 2 Story, supra note 26; 3 Campbell, supra note 15, 338; 12 Jef- 
ferson, supra note 77; 429; Letters of Junius (1810), 206; Pollock, The Genius of the Common 
Law (1912), 83-84; Douglas, supra note 3, 33; 2 Street, supra note 68, 141; Seccombe, supra 
note 1, 229. Some writers state that Mansfield’s Scotch education influenced his views on the 
common law. Scrutton, Mercantile Law (1891), 15; Andrews, Jurisprudence and Legal Insti- 
tutions (1913), 359; Vance, The Early History of Insurance, 3 Select Essays in Anglo-American 
Legal History, 116. Mansfield attended Westminster School, London, when fourteen and later 
studied at Oxford and resided in Lincoln’s Inn. Campbell, supra note 15, 207-219. Dr. John- 
son said of Mansfield’s education: ‘‘Much may be made of a Scotchman, if he be caught 
young.”’ Boswell, supra note 12, 425. 

% Supra note 16. Blackstone recommended the study of Roman law. See 1 Bl. Comm. *33, 
which reads: “'. . . . if lastly, he has contemplated those maxims reduced to a practical system 
in the laws of imperial Rome.” 

% Dickinson, supra note 56, 117 n. 2; Wright, The Natural Law in American Political The- 
ory, 4 S. W. Pol. Sci. Quar. 202, 204 (1923); Bryce, Studies in History and Jurisprudence 
(1901), 601; Pollock, The Law of Reason, 2 Mich. L. Rev. 159, 163 (1903); Ehrlich, Judicial 
Freedom of Decision, Science of Legal Method (1921), 47, 67; 3 Bl. Comm. *16r. 

% “Lord Mansfield seems to have been the first fully to appreciate the marvelous flexibility 
of the count for money had and received . . . .’’ 3 Street, supra note 68, 192. “Blackstone, 
following Lord Mansfield’s creative example as a faithful expositor . . . . ’’ Pollock, History of 
the Law of Nature, 2 Col. L. Rev. 131, 136 (1902). “The action for money had and received, 
which Lord Mansfield had made into a bill in equity at law . . . . ’’ Pound, Law and Morals 
(1923), 37. See also 2 Evans, supra note 81, 200. 
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in the second book of the Commentaries as to the distinction between con- 
tracts implied in law and those implied in fact.*’ It is to be noted that 
Blackstone quotes almost verbatim from Moses v. MacFerlan to which he 
refers in the footnotes,” in his discussion of the action of money had and 
received in the third book of the Commentaries. Thus within eight years 
after this case was decided, which Holdsworth says summed up the law of 
quasi-contract and gave precision to it, its language was incorporated by 
Blackstone in his work.®® While Blackstone has been considered as merely 
recording with praise the orthodox law, in this instance he again accepted 
without critical comment another of Mansfield’s legal innovations. 


VIIt 


From a consideration of Mansfield’s use of the action of assumpsit, and 
more particularly the count of money had and received, one turns to the 
incorporation of the law merchant into the common law.’® In dealing with 
mercantile cases Mansfield once again utilized the action of assumpsit and 


the principle of judicial freedom of decision to accomplish his purpose.'* 
Pollock has said: 


When the action of Assumpsit had enlarged not only procedure but ideas, mer- 
cantile causes could be brought before the court on the footing, not that the parties 
were persons subject to the law merchant, but that they had agreed to be bound by the 


*7 Keener, Quasi-Contracts (1893), 7-8; 2 Bl. Comm. *443. 


98 3 Bl. Comm. *162. A footnote by Blackstone on this page cites 4 Burr. 1012, without 
giving the name of the case. The reference is no doubt to Moses v. MacFerlan, 2 Burr. 1005, 
1012. Volumes one and two of Burrow’s Reports were first published in four parts. Later the 
other three volumes by Burrow appeared. See Bridgman, supra note 43, 47; Clarke, supra note 
43, 352. This case first appeared in part four, which explains why Blackstone cited it as 4 Burr. 
instead of 2 Burr. Moses v. MacFerlan also appears in 1 W.BI. 219, 221. But the paragraph of 
the case quoted in the Commentaries differs from that in Blackstone’s own report of the case. 
2 Comm., c. 30, in which Blackstone discusses contracts, is headed ‘‘title by contract”’ and be- 
gins with the statement that it includes “title by contract to property in things personal.’’ 
For comment see Barbour, The History of Contract in Early English Equity, 4 Oxford Studies 
in Social and Legal History (1914), 43. 

%° 8 Holdsworth, supra note 56, 97. 

to Scrutton, supra note 93, 14. 


tot Andrews, Jurisprudence and Legal Institutions (1913), 352, 359, reads, ‘‘It is under the 
action of assumpsit that the modern law merchant has been incorporated into the common 
Lord Mansfield treating the action of assumpsit as we have just seen as an equita- 
ble action, freely and without concealment drew from the rich storehouse of the civil law for 
his principles of equity and justice, and it may be as plainly and truthfully stated that by this 
invocation of the civil law as it had developed in Europe at his time, he transformed the crude 
code of the common law into something like the elegance of a modern system.’’ The relation 
between the law merchant and assumpsit is discussed in 1 Spence, Equity Jurisdiction (1846), 
*247. Courts of law in cases involving commercial and maritime law adopt the most enlarged 
and liberal principles and proceed upon the same doctrines as/courts of equity. 1 Story, supra 
note 77, 31. See also Ewart, The Law Merchant, 3 Col. L. Rev. 135, 149 (1903). 
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custom of merchants. In this sense it could be said in the seventeenth century that the 
law merchant was part of the Common Law. Blackstone had no difficulty in adopting 
this statement, writing just before Mansfield’s work began.” 

From this one can infer that Blackstone’s treatment of the law mer- 
chant was not influenced by Mansfield’s incorporation of it into the com- 
mon law. But Mansfield ascended the bench in 1756, some nine years be- 
fore Blackstone had completed the first book, and had already rendered 
his decisions in Miller v. Race’? and Grant v. Vaughan, leading cases 
in the law of bills and notes. In Luke v. Lyde, which involved a point of 
admiralty law, Mansfield in 1759 had said “the maritime law is not the 
law of a particular country, but the general law of nations.’*°> Unless 
Mansfield’s work in incorporating the law merchant into the common law 
came after 1765, nine years after he became chief justice, it cannot be 
seen how Blackstone wrote just before Mansfield’s work began. 

Holdsworth has stated that Blackstone in his treatment of commercial 
law accepted the reasoning and results of Lord Mansfield and again sup- 
ports this observation by comparing the manuscript of the earlier lectures 
with the Commentaries.*° Hammond also points out that in the first 
edition of Book One, Blackstone, in speaking of the law merchant, says 
that the law of England leaves the causes of merchants to be tried by their 
own peculiar customs but that the second edition states that the law 


merchant is held to be a part of the law of England, which decides the 


causes of merchants by the general rules which obtain in all commercial 
countries.*°? 


1 Pollock, supra note 93, 82. Infra note 107. 

‘03 Miller v. Race, 1 Burr. 452 (1758). The action in this case was trover. ‘This [trover] is 
an equitable action . . . . [the plaintiff] must therefore come with clean hands; according to 
the principle, that those who seek equity must do equity.’’ Lord Mansfield in Fitzroy v. 
Gwillim, 1 T.R. 153, 154 (1786). 

‘os Grant v. Vaughan, 3 Burr. 1516 (1764). This case is referred to in 2 Bl. Comm. *469 
merely by name. It appears in 1 W.BI. 485. See supra notes 43, 98. 

‘es 2 Burr. 882, 887; 1 W.BI. 190. Scrutton, supra note 93, 6 in citing this statement of 
Mansfield says it was made “later than Blackstone.’’ The decision was rendered in 1759, while 
the first book of the Commentaries was not published until 1765. 

% Holdsworth, supra note 70, 11 n. 45. See also Holdsworth, Blackstone, 4 Camb. L. Jour. 
261, 271 (1932). 

'e7 ; Hammond, supra note 3, *273 n. Cf. 1 Comm. *75, where Blackstone also states that 
the law merchant, though a part of the common law and allowed in all commercial transactions, 
is used only among one set of the king’s subjects. Pollock, supra note 59, 287, states that at the 
time Blackstone was finishing his Commentaries, the process of adopting the customs of 
merchants into the general law was being accomplished. Edie v. East India Co., 1 W.BI. 295 
(1761), is cited to show that Mansfield held that when once a point of mercantile law was 
settled no particular usage should be admitted to contradict it. See Burdick, The Law Mer- 
chant, 2 Col. L. Rev. 470, 481 (1902), where it is stated that frequently the verdicts of mercan- 
tile juries were set aside by Mansfield. See also 2 Street, supra note 68, 397; Potter, Historical 
Introduction to English Law (1932), ror. 
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Pollock has said that since Mansfield was Scotch by birth he followed 
the Scottish tradition of cosmopolitan jurisprudence rather than the in- 
sular learning of the Inns of Court.’ Blackstone accepted this attitude 
as he said: “in mercantile transactions they [the courts] follow the marine 
law, and argue from the usages and authorities received in all maritime 
countries.’’"*°? Later he said that in mercantile questions, such as bills of 
exchange, and in all marine causes, the law merchant, which is a branch of 
the law of nations, is adhered to constantly."° 

Blackstone apparently was referring to Mansfield, when, at the end of 
Book Four, he spoke of the great system of marine jurisprudence, the foun- 
dations of which have been laid of late by the development of the princi- 
ples of insurance law."™ Since Mansfield is considered as having first 
formulated the principles of the law of insurance, there being but sixty re- 
ported cases before his day," it seems fair to assume that Blackstone was 
referring to Mansfield when he said that learning on marine insurance has 
of late been greatly improved by a series of judicial decisions which have 
now established the law in such a variety of cases that if judiciously col- 
lected they would form a complete title in a code of commercial juris- 
prudence." 

And in commenting on the transfer of an order instrument by indorse- 
ment or a bearer one by delivery, he defends the right of the holder to re- 
cover from the maker, ‘“‘contrary to the general rule of the common law 
that no chose in action is assignable,’ by the economic argument that as- 
signment is the life of paper credit.""* And in support of the right of the 

18 Pollock, supra note 93, 84. Cf. Blackstone’s description of the influence on decisions in 
late years of the general spirit of laws and the principles of universal jurisprudence, which ap- 
peared in the preface to Book One in 1765. In Cornu v. Blackburne, 2 Doug. 641, 648 (1781), 
Lord Mansfield said, ‘‘Learned lawyers were written to on that occasion [Ricord v. Bettenham, 


3 Burr. 1734, 1741 (1765)], both in France and Holland, and Mr. Justice Blackstone shewed 
me several letters he had received from abroad on the subject.”’ 


19 3 Hammond, supra note 3, *436 n. For the relation between the law merchant and 
marine jurisprudence, see Andrews, supra note 101, 361; Pound and Plucknett, Readings on 
the Common Law, 221-223. 

“0 4 Bl. Comm. *67. See Scott, The Legal Nature of International Law, 5 Col. L. Rev. 124, 
126 (1905) and supra note 107. 

™ 4 Bl. Comm. *442. 

2 Park, Law of Marine Insurances (1789), xl; Vance, The Early History of Insurance, 
3 Select Essays in Anglo-American Legal History, 115-116; Story, supra note 6, 2098. 

"3 2 Bl. Comm. *460. See Park, supra note 112, vi. 


"4 2 Bl. Comm. *468. Blackstone in writing of the recent progress of the laws of England 
stated, ‘“‘. . . . the introduction and establishment,of paper credit, by indorsements upon bills 
and notes, which have shown the legal possibility and convenience (which our ancestors so long 
doubted) of assigning a chose in action.’’ 4 Bl. Comm. *442./ See also 2 ibid., *463. 
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holder of a bearer note to recover from the maker, Blackstone cites as 
authority the case of Grant v. Vaughan, decided by Mansfield in 1764 just 
two years before Book Two appeared."S Perhaps Blackstone’s treatment 
of the law merchant was meager but this is to be expected in an introduc- 
tory law text written about 1766. Yet the Commentaries showed an un- 
derstanding of the efforts of Mansfield to develop a code of marine juris- 
prudence based on the law of nations. 


IX 


In the field of contracts Mansfield attempted to recast the doctrine of 
consideration along the lines of the civil law" by disregarding the pro- 
cedural origin of consideration and by introducing principles not in accord 
with the older law." 

In 1765 in Pillans v. Van Mierop™*® Mansfield threw out the revolution- 
ary suggestion that agreements should be enforceable if in writing, that 
the ancient notion about consideration was for the sake of evidence only, 
and that the want of consideration is not an objection in commercial 
cases." Street has said this remark of Mansfield, delivered about a year 
before Book Two was published, made an impression on Blackstone.”° In 
discussing consideration, Blackstone said the rule as to consideration was 
established because of the inconveniences arising from suits on verbal 
promises, for which no good reason could be assigned; therefore the rule 
does not hold where the promise is proved by written documents and that 
bonds and notes carry with them “‘an internal evidence of a good consider- 
ation." Holdsworth states that this view of Blackstone likewise does 


not appear in the lectures delivered prior to the decision of Pillans v. Van 
Mierop.” 


"Ss 2 Bl. Comm. *469. 


"6 Pollock, Contract (3d Amer. ed. 1906), *180, says if Mansfield’s views on consideration 
had been adopted the English law of contract would have been like that of modern civil law 
as adopted by the law of Scotland. Cf. 2 Street, supra note 68, 142. 

"78 Holdsworth, supra note 56, 34 n. l. See also Costigan, Cases on Contracts (2d ed. 
1932), 193 n. 4. The doctrine of implied conditions, resting on equitable principles, emerged in 
Mansfield’s opinion in Kingston v. Preston, 2 Doug. 689 (1773), four years after the last book 
of the Commentaries had been published. See Costigan, The Performance of Contracts (2d 
ed. 1927), 10, 34, 50. 

"8 3 Burr. 1663 (1765). The doctrine that a bill or note requires consideration ‘‘was un- 
known in the time of Blackstone (2 Comm. 446).’’ Lorenzen, Conflict of Laws Relating to Bills 
and Notes (1919), 28 n. 71, quoting from Huffcutt, The Law of Negotiable Instruments (2d 
ed. 1913), 325. 

"9 8 Holdsworth, supra note 56, 29, 47. Anson, Contract (5th ed. Corbin 1930), 125. 

2° 2 Street, supra note 68, 142 n. 4. 


t 2 Bl. Comm. *445-*446. ™ Holdsworth, supra note 70, 11 n. 46. 
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In discussing the action of assumpsit in a later book, Blackstone makes 
no reference to consideration, but says that a promise is in the nature of a 
verbal covenant and wants nothing but the solemnity of writing and seal- 
ing to make it the same.” Hammond states that the failure to refer to 
consideration as an essential element of an actionable promise can only 
be understood by recalling Pillans v. Van Mierop.*4 It seems clear then 
that Blackstone was influenced by Mansfield’s attempt to recast the doc- 
trine of consideration and adopted his evidentiary view within a few 
years after its appearance.”5 


CONCLUSION 


One writer has said that Blackstone’s work was published just when 
Mansfield was adding an entire new area to the English common law.’ 
Another has said that at the very time Blackstone was defending English 
law two great reformers were at work, Mansfield, by use of judicial legisla- 
tion, and Bentham, who recommended legislative reforms.”’ And still a 
third writer has said that Blackstone caught the spirit of his time, but 
just in time, as Bentham soon sounded a rude blast which disturbed the 


"3 3 Bl. Comm. *158. See Pollock, supra note 93, 69; Barbour, supra note 98, 162. 


"4 3 Hammond, supra note 3, *157 n. For Wilmot’s observations in Pillans v. Van Mierop 
on mudum pactum see 2 Street, supra note 68, 141; Cooper, Institutes of Justinian (3d ed. 
1852), 588; 1 Evans, supra note 81, 423. 


"5 On “moral obligation” in relation to ‘‘the natural justice’’ doctrine of quasi-contract, 
see Buller, Nisi Prius (1806), 130; Anson, supra note 119, 596; Holdsworth, Debt, Assumpsit, 
and Consideration, 11 Mich. L. Rev. 347, 356 (1913); Cooper, supra note 124, 585, 580; 
8 Holdsworth, supra note 56, 27. In 4 Ency. of Social Sciences (1931), 233, 234, it is said that 
Blackstone accepted Mansfield’s views on ‘moral obligation.’’ Blackstone wrote, “. . . . even 
if the thing be founded on a prior moral obligation (as a promise to pay a just debt, though 
barred by the statute of limitations), it is no longer nudum pactum.”’ 2 Comm. *445. Lorenzen, 
Causa and Consideration, 28 Yale L. Jour. 621, 638 (1919), states that the doctrine of moral 
obligation originated in Mansfield’s opinion in Hawkes v. Saunders, 1 Cowp. 289 (1782). 
Bentham, Comment on the Commentaries (Everett’s ed. 1928), 24, editor’s introd., intimates 
that the doctrine first appeared in Atkins v. Hill, 1 Cowp. 284 (1775). These cases were de- 
cided after the Commentaries was published. In 1 Esp. N.P. (3d ed. 1798), *o5, the unre- 
ported case of Scott v. Nelson, decided by Mansfield in 1764, is cited in support of the doctrine 
of moral obligation. 

Blackstone, in his illustration, could easily have relied on the older doctrine that “the debt 
was considered to be a sufficient consideration for the subsequent promise,’’ but instead be re- 
lied on the doctrine of ‘‘moral obligation.’’ See 8 Holdsworth, supra note 56, 26; 2 Street, 
supra note 68, 143; Willis, Consideration in Anglo-American Law, 72 U. of Pa. L. Rev. 245, 
252 (1924). Cf. note to 3 Bos. & Pul. 247, 249 (1802); Langdell, Summary of the Law of Con- 
tracts (1880), 89; Smith, supra note 93, 132; 1 Williston, Contracts (1920), 327. 


#% Reed, The Public Profession of the Law (1921), 347. 


"7 Zane, supra note 35, 716. See supra note 37 for Bentham’s attack on Mansfield’s judi- 
cial legislation. See also Dicey, supra note 10, 166; Bentham, supra note 125, 24. 
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supposed finality of the common law.”* From these statements one may 
infer that Blackstone, when preparing the Commentaries, was not aware 
of Mansfield’s work in the courts in London, or perhaps the nature of it, 
even though the two from 1753, if not before, had been closely associ- 
ated."9 

It would not be strange if the Commentaries failed to record the re- 
forms of Mansfield, for his work as chief justice of the King’s Bench, which 
began in 1756, continued for twenty years after the Commentaries was 
published. And if Blackstone was an idolator of the past, an orthodox 
legalist, and an enemy of legal reform,'*° surely he would not have been in- 
fluenced by these revolutionary decisions of Mansfield, which were not 
yet rendered when he began to lecture in 1753. Assuredly the legal innova- 
tions of Mansfield, a jurist who sought to develop a cosmopolitan juris- 
prudence based on equitable principles and foreign analogies and who was 
disdainful of the ancient forms and of the authorities, would not impress 
one of Blackstone’s legal temperament nor be included in a law text a few 
years after their appearance. It would seem that Blackstone, a typical 
legal conservative, though a protégé of Mansfield, would ignore these 
products of judicial radicalism.'* 

Yet daring as these innovations were, Blackstone, the supposed de- 
fender of all accepted legal tradition, almost immediately upon their ap- 
pearance and even after he had prepared his original lectures, incorporated 
them into his Commentaries. True, the references to them do not describe 
them as innovations, nor do they change the uncritical attitude of the 
work. Yet Blackstone was aware of the code of marine jurisprudence 
which Mansfield was building up; he favored the introduction of equitable 

"8 Pollock, The Law of England, 3 L. Quar. Rev. 343, 344 (1887). Bentham attended 
Blackstone’s lectures in 1763, when fifteen. The Commentaries was completed in 1769, seven 


years before Bentham’s first published work appeared. Bentham, Fragment on Government 
(Montague’s ed. 1891), 5, editor’s introd. 


"9 Tf the friendship between Blackstone and Mansfield did terminate, it seems that this 
happened after 1769, by which time the fourth book of the Commentaries had been completed. 
See supra note 54. 

‘3° Bentham, The Theory of Legislation (1931), 69, states that Blackstone was the enemy of 
every legal reform. Cf. Holdsworth, supra note 67, 159, which states that Blackstone intro- 
duced reforms in legal education. Accord: Thayer, Legal Essays (1907), 367; 1 Jones, Black- 
stone (1915), xxix; Plucknett, supra note 69, 206. Blackstone was also interested in prison re- 
form. See Everett, supra note 23, 112; Roscoe, supra note 3, 252; Odgers, supra note 43, 554. 

See Holdsworth, Lessons from Legal History (1928), 98 n. 1 and Holdsworth, Historians of 
Anglo-American Law (1927), 57 for Blackstone’s critical attitude toward many legal princi- 
ples. Cf. Blackstone’s views on legal education. ‘‘. . . . sciences are of a sociable disposition, 
and flourish best in the neighborhood of each other; nor is there any branch of learning, but 
may be helped and improved by assistances from other arts.’’ 1 Bl. Comm. *34. 


's' t Wilson, supra note 14, 19 n. 2; Dillon, supra note 7, 2098. 
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principles into the law; he was not averse to turning courts of law into 
courts of equity; he considered the distinction between law and equity an 
arbitrary one; he quoted the doctrine of Mansfield’s leading case in quasi- 
contract almost verbatim; he stated that the action of money had and re- 
ceived could be used as a bill in equity; and he followed Mansfield’s sug- 
gestion that consideration was merely evidentiary and that commercial 
agreements in writing did not require consideration. , 
If Blackstone’s incorporation of Mansfield’s innovations into an other- 
wise orthodox text be regarded as inconsistent,’*” a similar charge of in- 
consistency can be made against Mansfield. Mansfield defended the 
English colonial policy,"** which was a mercantilist one™** and such as 
tended to foster a national economy."*’ While Mansfield’s legal opinions 
were an expression of a cosmopolitan jurisprudence’ which drew its prin- 
ciples from the law of nations and of marine jurisprudence, he was not in- 
fluenced by the developing cosmopolitan economics which Adam Smith, 
the Scotchman, was to summarize in The Wealth of Nations in 1776.'3’ 


32 See 2 Ency. of Social Sciences (1931), 580-581, for a discussion of Blackstone’s incon- 
sistent legal and political philosophy. See also Corwin, The Higher Law Background of Ameri- 
can Constitutional Law, 42 Harv. L. Rev. 365, 405 (1929); Dunning, Political Theories from 
Rousseau to Spencer (1920), 75. 

133 Holliday, supra note 13, 246. For praise of the mercantile system see 1 BI]. Comm. *274; 
for a discussion of regalian rights, ibid., *241; for a defense of the navigation acts, ibid., *418; 
for statements on the evils of a tariff, ibid., *317. See also Haney, History of Economic 
Thought (1912), 127, n. 1. For discussion of other economic views in the Commentaries see: 
Bentham, A Defence of Usury (2d ed. 1842), 60; Hazlitt, The Spirit of the Age (4th ed. 1894), 
197; Sedgwick, Remarks on the Commentaries (1800), 173-224; Matsushita, Economic Effects 
of Public Debts (1929), 20. 


134 Birney, Economic History of Europe (2d ed. 1931), 69; Williamson, A History of British 
Expansion (1927), 456; Schmoller, Mercantile System (1913), 79; Horrocks, Mercantilism 
(1925), 88; Gide and Rist, History of Economic Doctrines (2d ed. 1915), 103; Haney, supra 
note 133, 108. 


135 Haney, supra note 133, 97. See 2 Smith, The Wealth of Nations (Oxford ed. 1904), 184- 
185. 


136 19 Halsbury, Laws of England, 259; supra note 108. 


"37 For a discussion of mercantile or national economy, as contrasted to the views of Smith 
and the Physiocrats, or cosmopolitanism, see Seligman, Principles of Economics (6th ed. 1914), 
116-121. “The most important corollaries of natural law were to them [Smith and the Physi- 
ocrats] private property and individual liberty. The liberty whose economic aspect they em- 
phasized consisted in complete freedom in internal industry and foreign trade.’’ Jbid., 110. 

To the effect that the economic philosophy of the Physiocrats was based upon “‘natural law 
ideas”’ see: Berolzheimer, The World’s Legal Philosophies (1924), 165-174. 

Mansfield was apparently not influenced by the Scotch economist, Adam Smith, whose best 
known work did not appear till 1776, after Mansfield’s colonial policy had been formulated. 
His lectures began at Glasgow as early as 1752, however. Smith, supra note 93, 205. For a dis- 
cussion of economic thought prior to Adam Smith, see: Viner, Early English Theories of Trade, 
38 Jour. of Pol. Econ. 404, 447 (1930); 2 Muir, British Commonwealth (3d ed. 1924), 126; 
Chinard, Correspondence of Jefferson and DuPont de Nemours (1931), xiii, xii; Malone, Cor- 
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Though Mansfield dealt with the common law in a manner so as to permit 
it to be adjusted to shifting economic conditions'** and formulated a body 
of commercial jurisprudence which fostered exchange, his colonial policy 
partook of none of the economic liberalism of Adam Smith."*? As Mans- 
field’s political and economic orthodoxy has been over-shadowed by his 
judicial liberalism; so Blackstone’s adoption in the Commentaries of the 
former’s innovations has been overshadowed by his devotion to the estab- 
lished order."*° 


respondence between Jefferson and DuPont de Nemours (1930), xiii; Adams, Political Essays 
of James Wilson (1930), 5. 

Birkenhead, English Judges (1926), 172 states that Mansfield was opposed to mercantilism 
even prior to Adam Smith. This statement rests on two early arguments of Mansfield. See 14 
Hansard, supra note 33, 112, a speech on Dec. 18, 1747, and Chesterfield v. Janson, 1 Wils. 
K.B. 286, 288 (1750). 

‘38 Sherman, Roman Law in the Modern World (1917), 382; Pound and Plucknett, Read- 
ings on the Common Law (1927), 223; 1 Flanders, supra note 25, 34. 

Mansfield, in formulating his body of commercial jurisprudence, rested his decisions in part 
on economic policy. For example, he said: ‘for the sake of commerce, to which the discredit- 
ing such notes might be very detrimental” and “the consequences to trade and commerce; 
which would be very much incommoded by a contrary determination.’’ See Grant v. Vaughan, 
3 Burr. 1516, 1525 (1764) and Miller v. Race, 1 Burr. 452, 457 (1758). 

‘39 “A great empire has been established for the sole purpose of raising up a nation of cus- 
tomers... .. ’? 2 Smith, supra note 135, 278. On Feb. 3, 1766, Mansfield in defending the gov- 
ernment’s colonial policy admitted that, ‘“‘the Navigation Act shut up their intercourse with 
foreign countries. Their ports have been made subject to customs and regulations, which have 
cramped and diminished their trade .. . .’’ Holliday, supra note 13, 246. 

"4 It is to be expected that Blackstone, writing before Adam Smith, would express mer- 
cantilist views in his Commentaries and like Mansfield would not be influenced by the newer 
school of economic thought. Supra note 133. Yet an economist begins his series of readings on 
“the statement of the /aissez-faire theory’’ with an excerpt from Blackstone, followed by selec- 
tions from Adam Smith and Jeremy Bentham. Hamilton, Current Economic Problems (1915), 
go. It seems odd for the orthodox Blackstone to be classed with these two exponents of eco- 
nomic liberalism. Certainly nothing could have irritated Bentham more than to have been 
grouped with his law teacher. 

Another economist has said that: ‘“The courts have as a general thing absorbed a phi- 
losophy which is antiquated, for example, Blackstone’s individualistic, eighteenth century 
philosophy; far more extreme in its individualism than Adam Smith’s Wealth of Nations.” 
2 Ely, Property and Contract in Relation to the Distribution of Wealth (1914), 676, 708. 
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THE BACKGROUND OF THE LABOR PROVISIONS 
OF THE N.LR.A. 


Epwin E. Witte* 


O OTHER part of the National Industrial Recovery Act" has 
N aroused so much controversy as Section 7(a).? This section has 
been given radically different interpretations by labor leaders 
and the spokesmen of organized business. Disagreements over this sec- 
tion delayed the steel, automobile, and coal codes. At one time the entire 
Industrial Advisory Board threatened to resign because General Johnson 
at the instance of the Labor Advisory Board issued a statement that no 
qualifications of this section would be permitted in any future code. 
Thereafter, the Industrial Advisory Board and a majority of the Labor 
Advisory Board reached an agreement upon an interpretation to be in- 
cluded in all codes, but this was blocked by the President, who took the 
position that any advance interpretation “leads only to further contro- 
versy and confusion.’’? Since then it has been understood that interpreta- 
tions will be made only by the National Labor Board and the courts as 
concrete cases arise demanding decision. Following this decision of the 
President the controversy over Section 7(a) remained quiescent for some 
months, but recently has again flared brightly. Several large employers 
have openly defied the National Labor Board and numerous industrial 
leaders have boldly asserted that they will deal only with company 
unions and that they are within their rights in taking such an attitude. 
The National Association of Manufacturers has even advanced the claim‘ 
that the National Industrial Recovery Act renders closed shop agree- 
ments illegal. The American Federation of Labor has countered by de- 
manding that company unions be definitely outlawed and Senator Wag- 
ner has announced his intention of introducing a bill to clarify and 
strengthen Section 7(a). 
* Professor of Economics, University of Wisconsin. 
* Public Act No. 67, 73d Congress; 48 Stat. c. 90, approved June 16, 1933. 


2 Really subsection (a) of section 7, but referred to as Section 7(a) in all discussions, and 
hence so designated in this article. 


3 Letter to General Hugh S. Johnson, Administrator for National Recovery, Oct. 19, 1933. 
4 New York Times, Nov. 19, 1933, Pp. 15. 
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Throughout this controversy, Section 7(a) has been treated as though 
it represented a new and radical departure, entirely without precedent. 
In fact, however, both of the essential provisions of this section—the 
affirmative recognition of the right of workingmen to bargain collectively 
through representatives of their own choice and the prohibition of inter- 
ference by employers with the exercise of this right—are but restatements 
of principles previously recognized in several acts of Congress and, earliest 
of all, by the National War Labor Board during the World War, when 
that board was the supreme authority upon industrial relations in a large 
part of American industry. 

The board, of which ex-President William Howard Taft and Frank P. 
Walsh were the joint chairmen, included the following among the Prin- 
ciples and Policies to Govern Relations between Workers and Employers 
in War Industries for the Duration of the War which it promulgated on 
March 29, 1918, to govern “its mediating and conciliatory action and the 
umpire in his consideration of a controversy”: 

1. The right of workers to organize in trade unions and to bargain collectively through 
chosen representatives is recognized and affirmed. This right shall not be denied, 
abridged, or interfered with by the employers in any manner whatsoever. 


3. Employers shall not discharge workers for membership in trade unions, nor for legit- 
imate trade union activities. 


Next, these principles were expressed in the Railway Labor Act of 
192635 


Representatives, for the purposes of this chapter, shall be designated by the respective 
parties in such manner as may be provided in their corporate organization or unincor- 
porated association, or by other means of collective action, without interference, in- 
fluence, or coercion exercised by either party over the self-organization or designation 
of representatives by the other. 

This provision of the Railway Labor Act was sustained and construed 
by the United States Supreme Court in the Railway Clerks’ case,° decided 
in 1930. In this case the evidence conclusively established that the rail- 
road company involved organized and all but operated the company 
union and in every manner sought to make its employees members of this 
union in preference to the railway clerks’ union. Upon this evidence and 
on the basis of the section of the Railway Labor Act quoted, the court 
affirmed the order issued by the district court prohibiting the company 
from interfering with the right of employees to join the railway clerks’ 
union and directing it to dissolve the company union. In its decision the 

5 44 Stat. 577 (1926); 45 U. S. C. Supp. § 152, “Third” (1933). 


® Texas and New Orleans Railroad Co. v. Brotherhood of Railway & Steamship Clerks, 281 
US. 548, 50 Sup. Ct. 427, 74 L.Ed. 1034 (1930). 
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court not only upheld the statute but expressed approval of its evident 
purpose, saying that “collective action would be a mockery if representa- 
tion were made futile by interference with the freedom of choice.” It 
construed the provision quoted as involving no interference with “the 
normal exercise of the right of the carrier to select its employees or to dis- 
charge them,” and as being directed only against ‘interference with the 
right of employees to have representatives of their own choosing.”’ 

Enacted after this decision but drafted before it was handed down, the 
Norris-La Guardia (anti-injunction) Act,’ in its “declaration of policy” 
declared that 


.... it isnecessary that he [the worker] have full freedom of association, self-organiza- 
tion, and designation of representatives of his own choosing, to negotiate the terms and 
conditions of his employment, and that he shall be free from the interference, restraint, 
or coercion of employers of labor, or their agents, in the designation of such representa- 
tives or in self-organization or in other concerted activities for purpose of collective 
bargaining or other mutual aid or protection 


This act further provided that contracts in which workingmen obligate 
themselves not to join a labor union violate this policy and shall not be 
enforced in any court of the United States. 

In the following session of the same Congress a similar provision was 
inserted in the Bankruptcy Act,’ which, like the Norris-La Guardia Act, 
was approved by President Hoover: 


(p) No judge or trustee acting under this title shall deny or in any way question the 
right of employees on the property under his jurisdiction to join the labor organization 
of their choice, and it shall be unlawful for any judge, trustee, or receiver to interfere in 
any way with the organization of employees, or to use the funds of the railroad under 
his jurisdiction, in maintaining so-called company unions, or to influence or coerce em- 
ployees in an effort to induce them to join or remain members of such company union. 
(q) No judge, trustee, or receiver acting under this title shall require any person seek- 
ing employment on the property under his jurisdiction to sign any contract or agree- 
ment promising to join or to refuse to join a labor organization; and if such contract has 
been enforced on the property prior to the property coming under the jurisdiction of 
said judge, trustee, or receiver, then the said judge, trustee, or receiver, as soon as the 
matter is called to his attention, shall notify the employees by an appropriate order 
that said contract has been discarded and is no longer binding on them in any way. 


Coming now (chronologically) to the special session of the present 
Congress, these principles were again affirmed in the Emergency Railroad 
Transportation Act of 1933,"° which was approved on the same day as the 

7 47 Stat. 70 (1932), 29 U. S. C. Supp. §§ 101-115 (1933). 

8 47 Stat. 70 (1932), 29 U. S. C. Supp. § 102 (1933). 

947 Stat. 1474 (1933), 11 U. S. C. Supp. § 205 (1933). 

'e Public Act No. 68, 73d Congress; 48 Stat. c. 91, approved June 16, 1933. 
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National Industrial Recovery Act. This act included a clause to the effect 
that all “carriers, whether under the control of a judge, trustee, receiver, 
or private management, shall be required to comply with the provisions 
of Chapter 8 of Title 45 [the above quoted provision of the Bankruptcy 
Act] and with the provisions of paragraphs (0), (p) and (q) of Section 205 
of Title 11 [the sections of the Railway Labor Act of 1926 involved in 
the Railway Clerks’ case].’”’ To carry out this requirement, Coordinator 
of Transportation Joseph B. Eastman early in September notified all of 
the railroad companies that they must divest themselves of all connection 
with company unions. 

This brings us to the National Industrial Recovery Act, Section 7(a) 
of which is the provision whose background we have traced. Very sig- 
nificantly, this act is reported to have been drafted by Donald R. Rich- 
berg, now Chief Counsel of the N.R.A. Earlier Mr. Richberg was the 
draftsman of the Railway Labor Act, attorney for the labor unions in the 
Railway Clerks’ case, and one of the draftsmen of the Norris-La Guardia 
Act. Thoroughly familiar with all the earlier enactments cited, Mr. Rich- 
berg incorporated the same principles in the original draft of the National 
Industrial Recovery Act." In the original form the much debated Sec- 
tion 7(a) read: 

Every code of fair competition, agreement, and license approved, prescribed, or issued 
under this title shall contain the following conditions: (1) that employees shall have the 
right to organize and bargain collectively through representatives of their own choos- 
ing; (2) that no employee and no one seeking employment shall be required as a condi- 
tion of employment to join any organization or to refrain from joining a labor organiza- 
tion of his own choosing; and (3) that employers shall comply with the maximum hours 


of labor, minimum rates of pay, and other working conditions, approved or prescribed 
by the President. 


When this bill came on for a hearing before the Ways and Means Com- 
mittee of the House of Representatives it was indorsed both by H. I. 
Harriman, President of the United States Chamber of Commerce, and 
William Green, President of the American Federation of Labor. Mr. 
Green, however, suggested amendments to Section 7(a)" to make the 
first two subdivisions read: 


(1) That employees shall have the right to organize and bargain collectively through 
representatives of their own choosing, and shall be free from the interference, restraint, 
or coercion of employers of labor, or their agents, in the designation of such representa- 


™ H. R. 5755 and S. 1712, 73d Congress, rst Sess. (1933). 


” Hearings before the Ways and Means Committee of the House of Representatives on 
National Industrial Recovery, May 1933, 117-132. 
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tives or in self-organization or in other concerted activities for the purpose of collective 
bargaining or other mutual aid or protection; 

(2) That no employee and no one seeking employment shall be required as a condition 
of employment to join any company union or to refrain from joining, organizing, or as- 
sisting a labor organization of his own choosing. 


These suggestions were accepted by the committee and incorporated in 
the bill which it reported to the House. This bill then passed without 
change and without any discussion of Section 7(a). 

When the bill as amended came on for a hearing before the Senate 
Finance Committee, it was subjected to a concerted attack by spokesmen 
for business interests."? Mr. Harriman now advised the committee: “In 
my judgment, changes should be made in Sections 6 and 7 to make it 
perfectly clear that the principles of true open-shop operation are not 
contravened.”’ This was also the sum and substance of the plea of R. P. 
Lamont, representing the American Iron and Steel Institute. E. L. 
Michael of the Virginia Manufacturers’ Association and Charles R. Hook 
of the American Rolling Mill Company protested the clause relating to 
the company union, urging that it would be construed as making the 
company union illegal.'* James A. Emery, representing the National As- 
sociation of Manufacturers, suggested an amendment to the effect that 
Section 7 be eliminated and that instead there be added to Section 3(a) the 
following clauses, as conditions to be incorporated in all industrial codes: 


(1) That employers and employees shall have the right to organize and bargain collec- 
tively in any form mutually satisfactory to them through representatives of their own 
choosing. 

(2) That no employee and no one seeking employment shall be required as a condition 
of employment to join or refrain from joining any legitimate organization, nor shall any 
persons be precluded from bargaining individually for employment. 


The Senate Finance Committee did not accept the Emery amendment, 
but it recommended an amendment in the form of a proviso to be added 
to Section 7(a), which read: 


Provided that nothing in this title shall be construed to compel a change in existing 
satisfactory relations between the employers and the employees in any particular plant, 
firm, or corporation, except that the employees of any particular plant, firm, or corpo- 
ration shall have the right to organize for the purpose of collective bargaining with their 
employees as to wages, hours of labor, or other conditions of employment. 


13 Hearings before the Senate Finance Committee on Sen. Rep. 1712 and H. R. Rep. 5755 
(National Industrial Recovery), May-June 1933, 407-408 (Harriman), 394-395 (Lamont); 
377-382 (Michael), 388-39¢ (Hook), 288-291 (Emery). 

4 John L. Lewis, President of the United Mine Workers of America, answered this argu- 
ment by saying that the act did not prohibit company unions but only coercion of employees 
to belong to a company union. Hearings before the Senate Finance Committee on Sen. Rep. 
1712 and H. R. Rep. 5755 (National Industrial Recovery), 404+405. 
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When the bill reached the Senate floor on June 8, the amendment of the 
Finance Committee was adopted without explanation or roll call. Later 
in the same day, Senator Norris, who had been absent when this 
amendment was adopted, asked for and secured a reconsideration. A 
prolonged debate followed,’* which throws much light upon the intent 
of Congress in enacting Section 7(a). Senators Norris, Wheeler, Cos- 
tigan, Bone, Robinson (Ind.), and Wagner all attacked the amendment, 
while Senators Reed, Hastings, and Clark defended the committee. 
The critics centered their attack upon the fact that the proviso qualified 
the right of collective bargaining and gave the appearance of govern- 
mental sanction of the company union, which Senator Norris described 
as “one of the great evils that labor has had to fight against.”” None 
of the senators speaking for the amendment said one word in favor of the 
company union but based their case upon the fact that General Johnson 
and Mr. Richberg had been present when the committee agreed upon this 
amendment and offered no objections. At the conclusion of the debate, 
the Senate, by a roll call vote of thirty-one to forty-six, refused to readopt 
the Finance Committee amendment. No further attempt to amend Sec- 
tion 7(a) was made at any stage, so that this section reads in the final act 
precisely as it passed the House of Representatives. 

Note must here be taken of a statement issued by the National Associa- 


tion of Manufacturers in November, 1933, to the effect that closed shop 
contracts were rendered illegal by two Senate amendments to the Na- 
tional Industrial Recovery Act."® One of these was the Borah amendment 
to Section 3(a), which added the proviso: ‘That such code or codes shall 
not permit combinations in restraint of trade, price fixing or other 
monopolistic purposes” (changed by the conference committee before 
final passage to read: “That such code or codes shall not permit mo- 


*s 77 Congressional Record 5412-5417 (June 8, 1933). The roll call vote on the Finance 
Committee amendment is given on 5417. 


© This statement was published in the New York Times, Nov. 19, 1933, p. 15. For the 
Borah amendment and the debate thereon, see 77 Congressional Record 5381-5382 (June 8, 
1933); on the Long amendment, ibid., 5424. 

Another contention in support of the view that closed shop agreements have been ren- 
dered illegal by the National Industrial Recovery Act is based upon clause (2) in Section 7(a), 
which provides that no employee or applicant for employment shall be required “‘to refrain from 
joining, organizing, or assisting a labor organization of his own choice.’’ Assuming that a com- 
pany union is a “labor organization,” it is argued that employers are forbidden to enter into 
closed shop agreements if any employee prefers membership in a company union. Upon this 
contention nothing more needs to be said than that the term “labor organization” was under- 
stood at all stages of the National Industrial Recovery Act to refer to independent labor unions 
and that no member of Congress even suggested that this act might make closed shop agree- 
ments unlawful. 
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nopolies or monopolistic practices”). The other was the Long amend- 
ment, which added to Section 5 the following paragraph: 

Nothing in this Act, and no regulation thereunder, shall prevent an individual from 
pursuing the vocation of manual labor and selling or trading the products thereof; nor 


shall anything in this Act, or regulation thereunder, prevent anyone from marketing or 
trading the produce of his farm. 


What there is in these amendments which forbids the closed shop is not 
apparent and the debate on these amendments lends no support to the 
contention of the National Association of Manufacturers. Both amend- 
ments were adopted without .a roll call and no one who discussed them so 
much as mentioned the closed shop. Both were presented as being de- 
signed to curb the abuses of price fixing, and it was not even suggested 
that they had anything to do with labor organizations. 

While these amendments on which the National Association of Manu- 
facturers based its contention that closed shop agreements were pro- 
hibited apparently were not thought of in Congress as having any bearing 
on industrial relations, there is one subsection besides Section 7(a) which 
clearly relates to the subject. This is subsection (b) of Section 7, which 
immediately follows the much controverted subsection (a). This reads: 
(b) The President shall, so far as practicable, afford every opportunity to employers 
and employees in any trade or industry or subdivision thereof with respect to which the 
conditions referred to in clauses (1) and (2) of subsection (a) prevail, to establish by 
mutual agreement, the standards as to the maximum hours of labor, minimum rates of 
pay, and such other conditions of employment as may be necessary in such trade or in- 
dustry or subdivision thereof to effectuate the policy of this title; and the standards 
established in such agreements, when approved by the President, shall have the same 
effect as a code of fair competition, approved by the President under subsection (a) of 


section 3. 
While this subsection, strangely, has hardly been noticed in discussions 
of the labor provisions of the National Industrial Recovery Act, it clearly 
must be taken into consideration in determining the intent of Congress in 
enacting Section 7(a). Subsection (a), as we have seen, is not new in 
principle, but subsection (b) is new. In subsection (a) Congress merely 
reiterated the right of workingmen to bargain collectively through repre- 
sentatives of their own choice and prohibited interference by employers 
with this right. In subsection (b) it made it the duty of the President to 
“afford every opportunity to employers and employes in any trade or 
industry or subdivision thereof” to formulate the labor provisions of in- 
dustrial codes through collective bargaining and by “mutual agreement.” 
This completes the brief review of the background and history of the 
labor provisions of the National Industrial Recovery Act which it is the 
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purpose of this article to present. A few comments, however, may be 
apposite. The much debated Section 7(a) was not an innovation, nor was 
it “slipped over” by the labor unions or their congressional supporters. 
It was little more than a reiteration of principles which have frequently 
found expression in congressional legislation in recent years and was en- 
acted after representatives of employing interests had warned Congress 
that it was putting its stamp of approval on the labor unions. In the labor 
provisions of the National Industrial Recovery Act were only two features 
which represented any change whatsoever from prior legislation: (1) the 
specific mention of company unions; (2) the affirmative direction to the 
President to afford every possible opportunity to employers and em- 
ployees to bargain collectively on conditions of labor. These changes 
merely made more specific the policies previously expressed and were de- 
liberate. If anything is clear from the congressional history of the labor 
provisions of the National Industrial Recovery Act, it is that Congress in- 
tended that employers signing codes must refrain from using company 
unions to block labor organizations and that such employers obligate 
themselves to deal or attempt to deal with the labor unions when a major- 
ity of their employees so desire. Upon what constitutes collective bar- 
gaining, particularly whether company unionism is collective bargaining, 
the record is less clear. No member of Congress said a kind word for the 
company unions at any stage of the consideration of the National Indus- 
trial Recovery Act, while several senators scored them unmercifully. This 
evidence, however, is insufficient to establish what was the intent of Con- 
gress on the crucial question of company unionism, aside from coercion. 
If Congress intended that dealing with a company promoted plant union 
is not to be recognized as collective bargaining, it should make this clear 
through an amendment to Section 7(a). 
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PLEADING UNDER THE ILLINOIS 
CIVIL PRACTICE ACT* 


Epwarp W. Hinton** 


ECTION 31' of the recent Illinois Civil Practice Act? abolishes the 
common law forms of action, and discards as inappropriate the cor- 
responding forms of pleadings. It provides, so far as possible, for a 

uniform system of pleading in actions at law and suits in equity. 

Unlike the Field Code of New York, it does not attempt to do the im- 
possible, that is, to abolish the distinction between legal and equitable ac- 
tions. So long as law and equity co-exist, with appropriate actions to en- 
force the two classes of claims, with different methods of trial, there are 
inherent differences which can not be wiped out by legislative fiat.’ 

Throughout the Illinois Act there is constant recognition of the persist- 
ing differences between the two classes of action. 

A uniform system of pleading applicable to both legal and equitable ac- 
tions necessarily changes to some extent the forms and rules of pleading 
that formerly obtained, for admittedly the two systems differed in a num- 
ber of particulars. 


Section 32 of the new Act substitutes the Code complaint for the former 


bill in chancery and the former declaration at law. This complaint,‘ 
whether the action is legal or equitable, is to contain simply a plain and 
concise statement of the plaintifi’s cause of action, and a demands for the 
relief to which he deems himself entitled. The equity pleader will have 
little difficulty in framing a complaint for equitable relief under the new 


* This paper is a summary of an address delivered by the writer before a meeting of the 


Chicago Bar Association on January 25, 1934. No attempt has been made to cite any consider- 
able number of the cases on the various points. 


** James Parker Hall Professor of Law, the University of Chicago. 


*C.P.A. § 31 (Forms of action.) (1) Neither the names heretofore used to distinguish the 
different ordinary actions at law, nor any formal requisites heretofore appertaining to the 
manner of pleading in such actions respectively, shall hereafter be deemed necessary or appro- 
priate, and there shall be no distinctions respecting the manner of pleading between such ac- 
tions at law and suits in equity, other than those specified in this Act and the rules adopted 
pursuant thereto; but this section shall not be deemed to affect in any way the substantial 
averments of fact necessary to state any cause of action either at law or in equity 


2 Til. Cahill’s Rev. Stat. (1933), c.110. 
3 See opinion of Selden, J., in Reubens v. Joel, 13 N.Y. 488 (1856). 


4C.P.A. § 33 (Form of pleadings.) (1) All pleadings shall contain a plain and concise state- 
ment of the pleader’s cause of action, counterclaim, defense, or reply 


$C.P.A. § 34 (Prayer for relief.) Every complaint and counterclaim shall contain specific 
prayers for the relief to which the pleader deems himself entitled 
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rule. There never were any forms of action in equity, and hence their 
abolishment does not affect the pleading in equity cases. If we eliminate 
from the nine parts of the classic bill in equity all except the stating part 
and the prayer for relief, we have the essentials of a Code complaint. The 
formal address is not provided for and accordingly disappears. The same 
thing is true in regard to the introduction. If any allegations in reference 
to the parties are necessary, they will be incorporated in the statement of 
the cause of action as was done in declarations at law. 

Charges of evidence have been eliminated because discovery is to be ob- 
tained by a different method. Charges to anticipate and avoid a defense 
are not longer necessary or proper® because a special replication is now 
available as in actions at law. The formal jurisdiction clause never served 
any useful’ purpose, and has practically disappeared from the modern bill. 
It has no place in a Code complaint. If the substantial allegations do not 
disclose a case within the jurisdiction of equity, they are not helped by the 
pleader’s bare assertion of the lack of an adequate remedy at law. The 
common conspiracy clause has long since disappeared in practice. The 
interrogatories have no place in a complaint for relief, because discovery 
is no longer obtained by the answer, except so far as an answer under oath 
to a verified complaint may be thought to give discovery by its explicit 
admissions required by Section 4o. 

The prayer for process has not been provided for, and will naturally 
disappear as it has in other Code states. Process will issue as at law for 
the persons named as defendants in the caption. 

The stating part of the bill was not always plain and frequently far 
from concise. 

Lack of clarity was the fault of the pleader and not due to defects in the 
rules of equity pleading. Prolixity so often cumbering the bill at an earlier 
period frequently irritated the common law pleader who characterized it 
as a thrice told tale. But equity cases frequently arise out of complicated 
transactions, and an adequate statement of them can not be compressed 
into the limits of a declaration in trover or a common count in assumpsit. 
In short, the bill in equity, when stripped of its non-essentials, becomes 
the somewhat simpler Code complaint. 

Nor will the equity pleader find many new difficulties on the problem of 
parties, because in the main the sections on parties are little more than 
reénactments of the ordinary equity rules with which he is familiar. 


6 Canfield v. Tobias, 21 Cal. 349 (1863). 


7 Goodwin v. Smith, 89 Me. 506, 36 Atl. 997 (1897);"Boutwell v. Champlain Realty Co., 
89 Vt. 80, 94 Atl. 108 (1914). 
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Neither the Act nor the Rules undertake to define necessary or indis- 
pensable parties. Such question must be determined by the old prac- 
tice, whatever it was. 

The provisions of Section 25, that, “Where a complete determination 
of the controversy can not be had without the presence of other parties, 
the court may direct them to be brought in,” merely restates a doctrine 
with which equity pleaders have been familiar since the days of Lord 
Hardwicke. 

The provisions of Section 23 on the joinder of plaintiffs that, ‘All per- 
sons may join in one action as plaintiffs, in whom any right to relief in re- 
spect of or arising out of the same transaction or series of transactions is 
alleged to exist, whether jointly, severally or in the alternative, where if 
such persons had brought separate actions any common question of law or 
fact would arise,’ is new in phraseology, but contains very little that is 
new in substance. 

Where the right to relief was joint, joinder was always proper, and 
necessary*® except where the refusal of one to join forced the others to make 
him a defendant. The case of complainants with several rights to relief 
growing out of the same transaction or series of transactions and involving 
common questions of law or fact which it was desirable to settle in one 
action rather than in several, finds abundant illustration in the familiar 
joinder of judgment creditors? in one suit to set aside a fraudulent convey- 
ance and apply the property to the satisfaction of their respective de- 
mands, or in the joinder of separate creditors'® to obtain a receivership of 
an insolvent corporation. 

We have long been accustomed to the joinder of separate” property 
owners in a suit to abate a common nuisance, or prevent the pollution or 
diversion of water. 

Such cases clearly fall within the terms of the statute—the claims to re- 
lief are several. Each could maintain a separate suit. The claims have a 
common origin, in the fraud of the debtor, the insolvency of the corpora- 
tion, or the creation or continuance of the nuisance. There can be little 
doubt but that wherever joinder of persons with several rights was per- 

8 Stafford v. City of London, 1 P. Williams 428 (Ch. 1718); Lowe v. Morgan, 1 Bro. C.C. 368 
(Ch. 1784). 

9 Brinkerhoff v. Brown, 6 John. Ch. (N.Y.) 139 (1822); Gates v. Boomer, 17 Wis. 455 
(1863). 

© Robfnson v. Smith, 3 Paige (N.Y.) 222 (1832). 


™ Rowbotham v. Jones, 47 N. J. Eq. 337, 20 Atl. 731 (1890); Strobel v. Kerr Salt Co., 
164 N.Y. 303, 58 N.E. 142 (1900); Reid v. Gifford, Hopk. Ch. (N.Y.) 416 (1825); Murray v. 
Hay, 1 Barb. Ch. (N.Y.) 59 (1845). 
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missible under the old system, it is equally permissible under the Civil 
Practice Act. And conversely it seems probable that where a joinder was 
not permissible under the old system, it will not be permissible under the 
new, because the Act adopts the limitation of a common question which 
was evolved by the equity courts. The history of the New York Code and 
of the English rules shows that courts accustomed to the former equity 
rules and impressed with the practical considerations upon which they 
were based were not inclined to depart from them where the language of 
the statute did not clearly force an innovation. The joinder of persons 
claiming in the alternative seems to be new, and the decisions under simi- 
lar provisions are too few to enable us to predict the proper application. 

Section 24 on the joinder of defendants places them in three categories. 

1. Any person may be made a defendant who is alleged to have or claim 
an interest in the controversy. This is familiar to the equity pleader. Such 
claimants were always proper parties, and sometimes necessary, depend- 
ing on the nature of the claim and whether conceded or disputed, and 
what was sought to be accomplished by the suit. The questions involved 
here and the rules for their solution are beyond the scope of this paper. 

2. Any person may be made a defendant who is necessary for a com- 
plete determination of any question involved in the suit. This is the old 
and familiar problem of necessary or indispensable parties. The Civil 
Practice Act has adopted the preéxisting rules. 

3. Any person may be made a defendant against whom a claim is as- 
serted, whether jointly, severally or in the alternative, arising out of the 
same transaction, etc. 

The language here is strange, but as applied to equity cases, there seems 
to be little change. If persons were jointly” liable it was as necessary to 
join them in a suit in equity as it was at law. 

Equity always permitted the joinder of persons severally liable in a 
proper case, and sometimes required it. 

We are familiar with suits to enforce the separate liabilities of stock- 
holders,"’ or of persons separately liable for contribution. Their liabilities 
arose out of the same transaction or series of transactions. In the tort field 
we have the familiar case of suits to enjoin persons separately and inde- 
pendently" polluting a stream. It may be difficult to say that the liabili- 
ties here arose out of the same transaction or series of transactions, but 

 Darwent v. Walton, 2 Atk. 510 (Ch. 1742). 

"3 Hatch v. Dana, 1o1 U.S. 205, 25 L.Ed. 885 (1879); Dunston v. Hoptonic Co., 83 Mich. 
372, 47 N.W. 322 (1890). 


«4 Lockwood Co. v. Lawrence, 77 Me. 297 (1885); State ex. rel. Federal Lead Co. v. Dear- 
ing, 244 Mo. 25, 148 S.W. 618 (1912). 
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courts of equity permitted joinder because it was practically desirable to 
determine once and for all the actual condition of the stream, and the re- 
sponsibility for its polution, with all of the alleged tort-feasors before the 
court, instead of separately, since the inevitable attempt to shift responsi- 
bility would force a consideration of the conduct of each. 

If cases where joinder has long been recognized as proper and desirable 
do not readily fit"s into one of the categories of Section 24, it will doubtless 
be pointed out that Section 24 was not designed to restrict permissive 
joinder sanctioned by the former practice. 

Does Section 24 permit a joinder of defendants in equity cases where a 
joinder would not have been possible under the former system? That 
question can not be answered at the present time. If, in any given cases, 
the court can see positive advantage in joinder as compared with the prob- 
able complications likely to arise, the language is loose enough to permit 
an extension of the rules of joinder. If the disadvantages outweigh the 
probable advantage the court will not be forced to go against its practical 
judgment. 

Little difficulty may be expected in the defensive pleading. The demur- 
rer has been abolished in name and the general demurrer has been abol- 
ished in fact. Section 45 provides that all defects in pleading heretofore 
attacked by demurrer shall be attacked by motion, which shall point out 
specifically the defects complained of. Pleas in abatement may be set up 
as formerly, or they may be incorporated in the answer. 

All other defenses are to be made by answer, except that a defendant 
may make certain specified defenses by motion and affidavits under Sec- 
tion 48. Much learning on the subject of pleas becomes useless. The 
courts will no longer struggle with vexed questions as to when a plea re- 
quires a supporting answer, and when an answer overrules a plea. 

There never was a general issue in equity pleading, and its abolishment 
works no change. The requirement that the answer admit or deny specif- 
ically each allegation of the complaint is not a novelty in equity pleading. 
But the pleader should remember that a failure to deny or to deny suffi- 
ciently now operates as a constructive admission” as at law. The require- 
ment that affirmative defenses be specifically pleaded has always been the 
equity rule. 

*s It might be difficult to fit into this classification such a case as Mayor of York v. Pilking- 
ton, 1 Atk. 282 (Ch. 1737) (defendants severally and independently interfering with an alleged 
prescriptive right of the complainants), or Seattle Taxicab Co. v. De Jarlais, 135 Wash. 60, 


236 Pac. 785 (1925), commented on in 20 Ill. Law Rev. 294 (1925) (suit to restrain defendants 
from independent similar acts of unfair competition). 


© See C.P.A. § 40(2), that every allegation not explicitly denied shall be deemed admitted. 
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The cross-bill becomes the Code counterclaim, which need not be ger- 
mane to the complaint, because Section 38 permits any cross-demand of 
whatsoever nature, whether legal or equitable, to be set up in any action. 

The old controversy as to whether the cross-bill was germane to the bill 
will cease to cause trouble, though there can be little practical advantage 
in interposing a counterclaim which has no relation to, and can not affect, 
the claim set up in the complaint. The general replication disappears and 
a special reply takes its place as at law. 

Thus the new equity pleading is undoubtedly simplified. The defend- 
ant loses one advantage—he can not obtain a dismissal of the complaint 
for want of equity if it states a sufficient case at law. If the objection can 
not be cured by amendment, the case will be transferred to the law side. 

At law some of the changes are more startling to the common law plead- 
er. A fairly competent pleader should find no difficulty in framing a good 
complaint at law. 

The abolishment of forms of action frees him from any risk in the selec- 
tion of the appropriate form of action, but it does not obviate the necessity 
of a correct analysis of his case. It is just as necessary today as formerly 
to determine the elements essential to any given liability, because these 
must be stated if he would enforce that liability. The Code does not au- 
thorize a recovery on an unpleaded”’ cause of action. 

If he would recover damages for the breach of a contract, he must state 
in substance whatever it would have been necessary to state in a corre- 
sponding declaration in™* special assumpsit. 

If he would recover damages for a personal injury caused by the de- 
fendant’s negligence, he must state in substance whatever it would have 
been necessary to state in a corresponding declaration in an action on the 
case.’® This follows clearly from the provision in Section 31 abolishing 
forms of action: ‘““This section shall not be deemed to affect in any way 
the substantial averments of fact necessary to state any cause of action 
either at law or in equity.” 

A multitude of decisions from other Code states show that the expres- 
sion, ‘“‘averments of fact,’”’ is to be understood in a common-law sense; 

17 Owen v. Meade, 104 Cal. 179, 37 Pac. 923 (1894); Miller v. Hallock, 9 Col. 551, 13 Pac. 
541 (1886); Tardieu v. Connecticut Co., 113 Conn. 94, 154 Atl. 173 (1931); U.S. Rubber Co. v. 


Grigsby, 113 Neb. 695, 204 N.W. 817 (1925); Walrath v. Hanover Fire Ins. Co., 216 N.Y. 220, 
110 N.E. 426 (1915); Jackson v. Strong, 222 N.Y. 149, 118 N.E. 512 (1917). 


18 Hill v. Barrett, 14 B. Mon. (Ky.) 83 (1853); McCammon v. Kaiser, 218 N.Y. 46, 112 
N.E. 572 (1916). 


19 Brinkmeier v. Mo. Pac. Ry., 224 U.S. 268, 32 Sup. Ct. 412, 56 L.Ed. 758 (1912). 
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that is, if an allegation was regarded as a statement of fact?® for purposes 
of pleading under the older system, in general, it will be so regarded undet 
the new system, although analysis may clearly show it to be the legal re- 
sult of unstated facts, as when we allege that A and B are husband and 
wife, or that A executed and delivered a deed to B whereby etc. 

The abolishment of forms of action may help out a bad analysis of the 
case, as where the pleader attempts to state the elements of one sort of 
liability, and actually states another. Such a mistake might have been 
fatal under the former system. Formerly if the pleader brought an action 
on the case his declaration must state a case of tort liability, and failing in 
that, it was not helped by a sufficient statement of a breach of contract.” 

Under the new system, the sufficiency of the pleading is not affected by 
an ineffective attempt to state a particular cause of action, if its allega- 
tions amount to a sufficient statement of some cause of action. For exam- 
ple, an ineffective attempt to state a case of trespass to land with matters 
in aggravation of damages has been sustained as a complaint for conver- 
sion.” An ineffective attempt to state a cause of action for conversion of 
money has been sustained as a complaint for money had and received. 
A complaint framed for specific performance has been sustained as an ac- 
tion at law for breach of contract.** Misconceived complaints may furnish 
difficult problems of construction, but that can not be avoided. We have 
always had such problems in equity pleading where a bill framed on an 
erroneous theory might be sustained on some other theory. 

The requirement that the complaint in an action at law contain a de- 
mand for relief is ordinarily a matter of form,?* because the nature of the 
judgment is fixed by the claim. 

20 Payne v. Treadwell, 16 Cal. 220 (1860); Clark v. C.M. & St.P. Ry., 28 Minn. 69, 9 N.W. 
75 (1881); Kuhl v. Ins. Co., 112 Minn. 197, 127 N.W. 628 (1910); Savage v. Public Service Ry. 
Co., 95 N.J.L. 432, 113 Atl. 252 (1921); California Packing Co. v. Kelly Storage Co., 228 N.Y. 
49, 126 N.E. 269 (1920); Grannis v. Hooker, 29 Wis. 65 (1871). 

2 Corbett v. Packington, 6 Barn. & Cress. 268 (K.B. 1827). 

22 McGonigle v. Atchison, 33 Kan. 726, 7 Pac. 550 (1885); Swift v. James, 50 Wis. 540, 
7 N.W. 656 (1880); Bruheim v. Stratton, 145 Wis. 271, 129 N.W. 1092 (1911); contra, Ellen- 
wood v. Marietta Chair Co., 158 U.S. 105, 15 Sup. Ct. 771, 39 L.Ed. 913 (1895). 

23 Greentree v. Rosenstock, 61 N.Y. 583 (1875). 


24 Barlow v. Scott, 24 N.Y. 40 (1861); Wachowski v. Lutz, 184 Wis. 584, 201 N.W. 234 
(1924). 

2s In the case of an ambiguous complaint where the same allegations of fact would sustain 
either a legal or an equitable action, the demand for relief may serve to characterize the action, 
People ex. rel. v. District Court, 70 Col. 500, 202 Pac. 714 (1921); Cobb v. Smith, 23 Wis. 261 
(1868). The last clause of C.P.A. § 34 that, “Except in case of default, the prayer for relief 
shall not be deemed to limit the relief obtainable .. . . , ” seems to limit the pleader to the re- 


lief demanded in such cases. On this problem see Clapp v. McCabe, 155 N.Y. 525, 50 N. 
E. 274 (1808). 
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In the great majority of cases at law problems as to parties must be set- 
tled by the old rules.” If it was formerly necessary to join two or more 
persons as plaintiffs because the right of action was joint, the same necessi- 
ty still exists. If it was formerly necessary to join two or more persons as 
defendants because the liability was joint the requirement has not been 
changed. If it was formerly permissible to sue two or more persons jointly 
or severally, the same alternatives continue. But Sections 23 and 24 do 
permit a joinder of plaintiffs and defendants in legal actions which was not 
possible before. This can be illustrated by a few cases. Several persons 
injured by the same accident” have been permitted to join as plaintiffs in 
an action for damages, because their claims arose out of the same transac- 
tion and involved common questions of fact. Persons severally defraud- 
ed** by the same prospectus have been permitted to join on the same the- 
ory. 

Persons severally”? liable on the same instrument have been joined as 
defendants, even where liable on separate®° instruments, as in the case of 
separate insurers issuing policies covering the same property. 

The joinder of defendants liable in the alternative has always existed in 
tort actions in fact, though not in form. We alleged that A and B did thus 
and so, and recovered against one if we proved him guilty. Permissive 
joinder in actions at law under Sections 23 and 24 is too broad a field for 


adequate treatment here. The joinder of counts in the complaint is un- 
restricted except by such limitation as may be implied in the ections on 
venue and in the sections on joinder of parties. 
Defensive pleading may make more trouble for the common law pleader. 
A motion has been substituted for the demurrer, and is available to 
reach any objection to a pleading for which a demurrer could have been 
used. 


% There are no provisions in the article on Parties (C.P.A. Art. V) attempting to define or 
specify what persons must join as plaintiffs or be joined as defendants. Accordingly, as de- 
clared by § 1 of the Act, the common law is to govern. 

27 Metropolitan Casualty Co. v. Ry., 94 N.J.L. 236, 109 Atl. 743 (1920); Spetler v. Jogel 
Realty Co., 224 App. Div. 612, 231 N.Y.S. 517 (1928). 

8 Akely v. Kinnicutt, 238 N.Y. 466, 144 N.E. 682 (1924); Drincqbier v. Wood, [1899] 1 Ch. 
393. Such a joinder was permitted under the former equity practice. Roder v. Bristol Land Co., 
94 Va. 766, 27 S.E. 590 (1897). 

29 In Illinois the Negotiable Instruments Act (§ 6) has long permitted the joinder of de- 
fendants severally liable on a negotiable instrument. 

3° Bossak v. Surety Co., 205 App. Div. 707, 200 N.Y.S. 148 (1923). 

3t Some light is thrown on the problem of the joinder of defendants on the basis of alterna- 
tive liability by Ader v. Blau, 241 N.Y. 7, 148 N.E. 771 (1925) and Payne v. Bristol Time Re- 
corder Co., [1921] 2 K.B. 1. See also Hinton, An American Experiment with the English 
Rules of Court, 20 II. L.Rev. 533 (1926). 
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Nice questions as to whether it should be general or special disappear, 
because the motion is required to point out the defect specifically, whether 
it is one of form or substance. The only vestige of the general demurrer is 
found in cases where the motion substitute is carried back to a prior plead- 
ing. Pleas in abatement my be used as formerly, but without danger, be- 
cause a judgment of respondeat ouster is to be given in all** cases where 
they are not sustained. 

Under Section 43 defenses in abatement may be joined in the answer 
with defenses in bar, though separate trials may be necessary. 

Under Section 48 certain specified defenses may be made by motion and 
affidavits, though it may be inadvisable to do so because a trial on affi- 
davits is frequently unsatisfactory. 

Section 40 deprives the defendant of that most convenient plea, the 
general issue, and substitutes a specific denial of each allegation not ad- 
mitted. It frequently requires some thought and analysis to frame a good 
specific denial, as can be seen from the older cases when specific and spe- 
cial traverses were more generally used. 

Allegations usually contain some immaterial matters. A denial in the 
exact language of the allegation may result in an implied admission. A 
denial that on a certain day D assaulted P as a matter of logic simply de- 
nies the coincidence of the time and the act. By the ordinary rules of con- 
struction it is not taken as a denial of the act, but of the time* of its 
occurrence. The defensive pleader will have occasion to brush up some 
forgotten learning on the subject of the negative pregnant. The Code ex- 
pressly condemns evasive denials which do not meet the substance of the 
allegation. 

The requirement in Section 43 of a statement of the facts constituting 
any affirmative defense may give the pleader difficulty because it can not 
be consistently applied to any system of pleading which permits a plead- 
ing of conclusions. 

This may be illustrated by the difference in pleading the same defense 
to an action of trespass and an action of trover. If an officer sued in tres- 
pass for taking the plaintiff's goods wished to make the defense of seizure 
under process, he must plead it specially** because he thereby admitted 
and justified the taking. If he was sued in trover for the same taking, he 

# C.P.A. § 50(4) A judgment for the plaintiff on an issue as to the truth of any defense in 
abatement shall be that the defendant answer over. 


33 Hanson v. Lehman, 18 Neb. 564, 26 N.W. 249 (1886); Schaetzel v. Germantown Ins. Co. 
22 Wis. 412 (1868); Brown v. Johnson, 2 Mod. 145 (K.B. 1678); Merril v. Josselyn, 10 Mod. 
147 (Q.B. 1713). 


34 Olsen v. Upsahl, 69 Ill. 273 (1873). 
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was not permitted** to plead specially, because it would amount to an 
argumentative denial of the conversion. The allegation of taking was ap- 
proximately a statement of fact, and hence could be confessed and avoided 
by the assertion of other facts. The allegation of conversion was a conclu- 
sion, and if confessed could not be avoided. And yet the real issue was the 
same in both cases. 

Where a defendant in ejectment relied on adverse possession to defeat 
a regular chain of paper title in the plaintiff, he was actually invoking an 
affirmative defense because he was not disputing the facts on which the 
plaintiff based his claim, but avoiding their effect by additional facts. But 
the defendant would not have been permitted* to plead adverse posses- 
sion specially because it amounted to a denial of the plaintiff’s ‘‘title.”’ 

Section 43 gives a number of examples of affirmative defenses such as 
payment, release, fraud, statute of frauds, etc., which were generally rec- 
ognized as such by cases holding that it was permissible to plead them 
specially if the defendant preferred that course instead of proving them 
under the general issue. 

It is hard to see anything affirmative in some of the defenses mentioned 
in Section 43, such as non-delivery and want of consideration. If the com- 
plaint must allege delivery, non-delivery would seem to be a mere denial. 
Where the complaint alleges that P delivered, a denial that P delivered 


would seem to serve the purpose as well as an allegation that P failed to 
deliver. 


A large field of uncertainty has been created by the last clause in Section 
43, requiring a statement of any defense, whether affirmative or not, 
which if not expressly stated would be likely to take the adverse party by 
surprise. I might hazard a guess that it might be applied to cases where 
the complaint states a conclusion and a denial of the conclusion would not 
indicate the real issue. For example, a conclusion that A is the wife of B 
might be destroyed by proof that no marriage in fact ever took place, or 
that the marriage was bigamous. It might be thought that the plaintiff 
might be taken by surprise*’ by the latter contention if it were not stated. 

3s Hartford v. Jones, 3 Salk. 366 (K.B. 1699). 


36 Warren v. Jacksonville, 15 Ill. 236 (1853); Gallagher v. McNutt, 3 Serg. & R. (Pa.) 409 
(1817); Ill. Cahill’s Rev. Stat. (1933) c. 45, § 109. 

Under the requirement of the ordinary code that new matter in defense be specially plead- 
ed, a defendant may still prove adverse possession under a general denial, Phillips v. Hagart, 
113 Cal. 552, 45 Pac. 843 (1896); Stocker v. Green, 94 Mo. 280, 7 S.W. 279 (1887); Oldig v. 
Fisk, 53 Neb. 156, 73 N.W. 661 (1897). 

37 A good illustration of the surprising discrepancy between the apparent issue made by a 
denial of a pleadable conclusion and the actual issue is furnished by the case of Johnson v. 
Oswald, 38 Minn. 550, 38 N.W. 630 (1888). The complaint alleged that P was the owner and 
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The Act is not clear** on the subject of equitable defenses, and the ques- 
tion will doubtless arise to perplex the pleader. 

There are many cases where a legal claim may be defeated by resort to 
equity. A claim for damages for the breach of a written contract may be 
defeated by the reformation of the instrument. 

From the standpoint of the whole law of the land it might be said that 
equity furnished a defense to the legal claim. In this sense we may speak 
of “‘equitable defenses.”’ 

From a procedural standpoint the defendant in the legal action had an 
equitable cause of action, the enforcement of which gave him a legal de- 
fense. Many of these defensive equitable causes of action have by a natu- 
ral process of evolution developed into legal defenses, and may be relied on 
as such. 

At an earlier period of the law, payment of the mortgage debt after de- 
fault did not revest the title in the mortgagor. He had no defense to an 
action of ejectment by the mortgagee, but was forced to proceed by bill in 
equity to obtain a release which would give him a defense. Today pay- 
ment of the mortgage debt, though after default, discharges the mortgage. 
Formerly an estoppel in pais was not available at law in any case. Today 
such estoppels are recognized as legals® defenses to many actions. 

So far as equitable causes of action have become legal defenses they 


stand on the same basis as any other legal defenses. 

Most of the Codes, following the New York Code, provide that a de- 
fendant might set up as many defenses as he had, whether legal or equi- 
table. Such equities as had already become legal defenses were not affected 


possessed of certain chattels and that D took and converted them. The answer was a general 
denial. P relied on a sale and delivery of the chattels to him by X. It was held competent for 
D to “disprove” P’s title, by proof that D had been induced by fraudulent representations to 
sell the chattels to X and that P purchased from X with notice, and that D had rescinded, etc. 


38 C.P.A. § 43(2), provides for alternative statements, ‘‘or, when they appear in different 
counts or defenses (whether Jegal or equitable) he may state the counts or defenses which con- 
tain them in the alternative . . . .” (italics supplied). 

Rule 11 of the Illinois Supreme Court lends some color to the idea of equitable defenses: 
“Where complaints, counterclaims or defenses combine matters at law and in equity, which 
could not have been united in one proceeding prior to January 1, 1934 . . . .” (italics supplied). 
These casual references to what might be thought to be “equitable defenses” are certainly not 
as explicit as the provisions of the New York Code, or of U.S. Judicial Code § 274b. The New 
York Code § 150, as amended in 1852, now N.Y. C.P.A. § 262 (1928) provides: 

“A defendant may set forth in his answer as many defenses or counterclaims, or both, as he 
has, whether they are such as were formerly denominated legal or equitable.” 

U.S. Judicial Code § 274b, [38 Stat. 956 (1915), 28 U.S.C. § 398 (1928)], provides: 

“That in all actions at law Equitable Defenses may be interposed by answer, plea, or repli- 
cation without the necessity of filing a bill on the equity side of the court.” 


39 Kirk v. Hamilton, 102 U.S. 68, 26 L.Ed. 79 (1880). 
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by this provision. In some cases affirmative’ relief was necessary to make 
the equity effective. Here it was apparent that a cross-action was neces- 
sary. The defendant might use an equitable counterclaim for this purpose 
instead of an original suit. 

In the case of many equities, affirmative relief did not seem necessary, 
and the statute was accordingly invoked to permit the pleading of the 
equity in the form of a mere defense.** Where this has been permitted, the 
inevitable tendency has been to treat it as any other defense triable by 
jury.” Thus the provisions for equitable defenses have resulted in the cre- 
ation of new legal defenses, many of which are not well suited for jury 
trial. 

In the absence of any explicit provision in the new Act on equitable de- 
fenses, it would seem that wherever it was necessary before January 1 to 
proceed by bill in equity, it should still be necessary to proceed by equi- 
table cross-action.*3 

In the case of a complaint seeking a money judgment, a counterclaim 
for a money demand is defensive in the same sense that a set-off was de- 
fensive, in that it reduces or cancels the plaintiff’s claim. The statute per- 
mits any kind of a cross-demand to be set up in any case, but there is no 
point** in doing so unless it is defensive. 

The reply to a counterclaim serves the purpose of an answer, and is 


governed by the same rules. The reply to defenses set up by plea or an- 
swer serves the purpose of a common-law replication. But the abolishment 
of all general traverses renders useless some of the learning involved in the 
correct use of the “replication de injuria.”’ It can not be used at all. All 
denials must be specific. But it is still necessary to determine whether a 


4° Lombard v. Cowham, 34 Wis. 486 (1874). The decision in this case requiring an equitable 
cross-action was doubtless affected by certain provisions of the Wisconsin Ejectment Act re- 
ferred to in the later case of Chicago & Northwestern Ry. v. McKeigue, 126 Wis. 574, 105 N.W. 
1030 (1906). 

4* Chicago & Northwestern Ry. v. McKeigue, 126 Wis. 574, 105 N.W. 1030 (1906). 

# Kerstner v. Vorweg, 130 Mo. 196, 32 S.W. 298 (1895); Susquehanna S. S. Co. v. Andersen 
& Co., 239 N.Y. 285, 146 N.E. 381 (1925); Gill v. Pelkey, 54 Ohio St. 348, 43 N.E. 991 (1896). 

43 Rule 10 of the Illinois Supreme Court that 

“All matters which, prior to January 1, 1934, were within the jurisdiction of a court of 
equity, whether directly or as an incident to other matters, . . . . shall be heard and decided 
in the manner theretofore practiced in courts of equity” is persuasive at least that these 
“equitable defenses” have not been converted into technical legal defenses triable by jury. 
They were certainly within the jurisdiction of courts of equity prior to January 1, 1934, and an 
equitable proceeding was necessary to make them available. If the rule means what its lan- 
guage seems to mean, they are to be tried in the manner heretofore practiced in courts of 
equity. 

44 The use of a counterclaim may enable a defendant to maintain a cross-action where other- 
wise it might be difficult or impossible to obtain jurisdiction of the person of a non-resident. 
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denial will raise the proper issue, or whether a new assignment* is neces- 
sary. 

A departure is just as objectionable under the Code as at common law, 
and pleaders must take the common law rules on that subject into ac- 
count. 

This is, in short, an outline at least of the general scheme of pleading 
provided by the Civil Practice Act. 


THE NEW POOR LAW: A STUDY OF FRAUD IN 
ILLINOIS UNEMPLOYMENT RELIEF* 


Leon M. Despres** 


NE OF the most difficult social problems created by the current 
economic depression has been the providing of relief for the unem- 
ployed until future re-employment. Unemployment is, of course, 

not a phenomenon peculiar to the depression; but during the depression the 
vast American poor-house system and the generously endowed agencies of 
private charity have proven insufficient to solve the problem, and the 
municipalities, the states and the federal government have been compelled 


to summon all available instrumentalities to meet an unparalleled crisis 
directly involving approximately 15,000,000 unemployed persons. Con- 
temporaneously with the decisive shift in the agencies, method, and scope 
of poor relief has come a similar shift in the laws applicable thereto, rang- 
ing in spirit from the Wisconsin Unemployment Reserve Act’ to the 
“dole” laws of most other states. It can definitely be stated that a new 
body of statutory principles has been and is being enacted to provide a 
concomitant growth in the law. It is proposed in this study to examine 
the growth of this new body of law in Illinois, particularly in its applica- 
tion to the question of civil and criminal liability of relief recipients for 
alleged ‘“‘fraud”’ and “misrepresentation”’ in obtaining relief. This applica- 

4s There is no provision in the Act, or in any of the other Codes, for a formal new assign- 


ment, but when the necessity arises a new assignment in fact is made by an amendment of the 
complaint, Campbell v. Bannister, 79 Ky. 205 (1880). 

# Trainor v. Wouman, 34 Minn. 237, 25 N.W. 401 (1885); Talbert v. C. R. I. & P. Ry., 314 
Mo. 352, 284 S.W. 499 (1926). 

* The writer acknowledges his gratitude and appreciation for the valuable suggestions 
and information of Mr. James Peterson, attorney for the Illinois Emergency Relief Commis- 
sion, and Mr. Joseph Lofton, public defender appointed by the Chicago Bar Association to 
defend unemployment relief fraud cases. 


** Member of the Illinois Bar. * Wisconsin Laws (1933), c. 383. 
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tion furnishes an excellent illustration of the new laws, for the limits fixed 
to such liability indicate the intended scope of the new relief. 

At the instance of the Illinois Emergency Relief Commission, numerous 
informations have been filed in the courts charging relief recipients with 
the obtaining of goods by false pretenses. Public defenders appointed by 
the Chicago Bar Association have been designated to defend most of those 
accused. Differences of opinion between counsel for the Commission and 
counsel for the defense as to the elements of the new fraud have repeatedly 
been aired in the public prints. Such differences of opinion on this ques- 


tion are vital and go to the very root of the theory underlying the new 
statutes. 
THE ILLINOIS PAUPER LAW 


The legal provisions affecting the poor law system prior to 1929 were in 
the main based on certain sections of the Illinois Revised Statutes of 1845, 
imposing upon counties and towns the duty to “relieve and support all 
poor and indigent persons lawfully resident therein.”’* These provisions 
and the accompanying laws affecting paupers and their settlements are 
based substantially on early English statutes.’ Most of the cases which 
have arisen thereunder deal with the respective liabilities of public bodies 
for the support of acknowledged paupers.® In defining paupers, the statute 
refers to poor persons ‘“‘who shall be unable to earn a livelihood in conse- 
quence of any bodily infirmity, idiocy, lunacy, or other unavoidable 
cause’ and provides that certain relatives in a specified order shall be 
liable for their support.? The Illinois Supreme Court has amplified this 
definition by stating that 
to become a public charge the person must be poor, and unable to earn a livelihood by 
reason of some one of the enumerated causes, and must not have any of the enumerated 
relatives of sufficient ability for their support.® 

In 1925, the Illinois Assembly established? county bureaus of public 
welfare in counties having a population over five hundred thousand, for 
the purpose of consolidating “all branches of investigations, powers, func- 
tions and duties included in the term ‘Social Service Functions.’’*® This 

3 Substantially re-enacted in Ill. Cahill’s Rev. Stat. (1933), c. 107, §§ 14, 15. 

4 Ibid., §§ 14, 15. 

8 27 Henry VIII, c. 25 (1535); I Bl. Comm. (3d ed. 1768), 359-365; 21 R.C.L., Poorand Poor 
Laws (1918), 701-3, §§ 1-3. 

® Board of Supervisors v. Town of South Ottawa, 12 II]. 480 (1851); Board of Supervisors 
v. Plaut, 42 Ill. 324 (1866); Board of Supervisors v. People, 49 Ill. App. 369 (1893). 

7 Til. Cahill’s Rev. Stat. (1933), c. 107, § 1. 

* City of Alton v. County of Madison, 21 Ill. 115, 116 (1859). 


9 Til. Cahill’s Rev. Stat. (1933), c. 23, §§ 446-454. 10 Tbid., § 448. 
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term was defined" to include not only duties with reference to dependent 
children, blind adults, etc., but also to ‘“‘cases involving social, economic, 
and home conditions, non-support, desertion and abandonment, where the 
aid of the county or the jurisdiction of a court of record is invoked,’”’” and 
to “the furnishing of social service and making provision of aid, food, 
clothing, medical attention or other relief to all persons in said county 
applying for or in need thereof.’’*’ Thus it was already recognized that 
the scope of state social service relief duties extends beyond the furnish- 
ing of bare subsistence to technical paupers. Save for this statutory ex- 
ception, it can readily be seen that the pauper acts have in the main a re- 
stricted application, and are concerned, as were the old English poor laws, 
only that the poor be sustained “‘so that none should die by default of 
sustenance.’’*4 
EMERGENCY RELIEF ACTS 

By act approved February 6, 1932,'5 the Illinois Assembly created the 
Illinois Emergency Relief Commission, consisting of seven commissioners, 
whose duty is “to provide relief to residents of the State of Illinois, who, by 
reason of unemployment or otherwise, are destitute and in necessitous 
circumstances.” The Commission is also authorized to “make use of and 
cooperate with counties, townships and any other municipal corporations 
charged by law with the duty of poor relief and with other local relief 
agencies.”"’? The statute specifically avoids the use of the term “‘poor and 
indigent persons” which appears in the pauper acts."® 

A study of the emergency clauses in this statute and other statutes indi- 
cates a substantial change of attitude on the part of the Illinois Assembly 
from the narrow terms of the pauper acts. Reference is made to “the de- 
gree of unemployment and the necessity for furnishing assistance to the 
destitute without delay and particularly during the winter months.’’? In 
an act to provide unemployment relief funds by a state tax, the Assembly 
declared an emergency “in as much as it is vitally necessary to provide 
funds without delay for the relief of the hundreds of thousands of persons 
who are in destitute circumstances.””?° 

Under the terms of the Federal Emergency Relief Act of 1933," sub- 

« [bid., § 447. 3 [bid., § 447(11). 

2 Tbid., § 447(10). *4 Mirror of Justices, c. 1, § 3. 

's Ill. Cahill’s Rev. Stat. (1933), c. 23, §§ 463-467. 

6 Thid., § 464. 8 Tbid., c. 107, §§ 14, 15. 

17 [bid., § 454. "9 Ibid., c. 23, § 467. 

20 Til. Cahill’s Rev. Stat. (1933), c. 23, § 470; see also §§ 458, 462. 


**H. R. Rep. No. 4606, 73d Cong. (1933); 48 Stat. 55, 15 U.S.C.A. Supp. §§ 721-728 
(1933). 
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stantial grants have been made to the State of Illinois “to aid in meeting 
the costs of furnishing relief and work relief and in relieving the hardship 
and suffering caused by unemployment’ and “‘to provide the necessities 
of life to persons in need as a result of the present emergency.” In pass- 
ing this act, Congress declared that ‘‘the present economic depression has 
created a serious emergency, due to widespread unemployment and in- 
creasing inadequacy of State and local relief funds, resulting in the existing 
or threatened deprivation of a considerable number of families and in- 
dividuals of the necessities of life.”’*4 

The new statutes were considered by the Supreme Court of Illinois in a 

suit*s involving the validity of a levy for the maintenance of a county 
home. After citing the many statutes authorizing the county to erect and 
maintain a poor house, the court stated: 
The different statutes above mentioned are distinctly and essentially humanitarian in 
their purpose and must therefore receive a liberal construction where no constitutional 
privilege is violated. The court takes judicial notice of the emergency relief measures 
taken by the State and nation to relieve unemployment and distress during 1931 and 
1932. 

The Illinois Assembly, which created the Illinois Emergency Relief 
Commission and provided most of the relief in Illinois, Congress, which has 
provided for a substantial part of the relief, and the Supreme Court of 
Illinois have all attested that there is a new object in the passage of recent 
relief legislation. 


FRAUD AND MISREPRESENTATION IN OBTAINING RELIEF 


At this time, there are many informations on file in the courts charging 
relief recipients with obtaining goods by false pretenses. The Illinois 
Emergency Relief Commission now holds choses in action having a face 
value in excess of $55,000 which have been tendered to the Commission by 
former relief recipients in the hope of escaping crithinal prosecution. It is 
therefore pertinent to inquire what acts are necessary to constitute the 
crime of obtaining goods by false pretenses. The Illinois statute defining 
the crime”’ fixes certain necessary elements: (1) there must exist an intent 
to defraud; (2) the defendant must make use of a false token, writing or 
pretense; (3) the false pretense must be used to perpetrate the fraud; (4) 

* Ibid., § 4a; 15 U.S.C.A. Supp. § 724a (1933). 

23 Tbid. 

*4 Tbid., § 1; 15 U.S.C.A. Supp. § 721 (1933). 

*s People ex rel. Witte v. Franklin, 352 Ill. 528, 186 N.E. 137 (1933). 

* 352 Ill. 528, 531, 186 N.E. 137, 138 (1933). 

27 Ill. Cahill’s Rev. Stat. (1933), c. 38, § 228. 
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the fraud must be accomplished by means of the false pretense. If any of 
these elements is absent, there can be no crime under the statute. 

It has been contended, principally on the basis of an early New York 
case,”* that the fraudulent obtaining of money or goods from a charity is 
not indictable under the statute, on the ground that “‘the virtue [of char- 
ity] is sufficiently could [sic], inquisitive and scrupulous to be safe without 
the protection of the criminal law.’ Were this case still law, the conten- 
tion would be correct; however, the case was repudiated by a subsequent 
decision in the same jurisdiction*° and it has been distinguished or rejected 
whenever the question has arisen.** 

It also seems clear that a charge of obtaining money or other property 
by false pretenses may be predicated upon an attempt thus to obtain 
money or goods from a governmental agency.” 

Since it has been made the express statutory duty of the Illinois Emer- 
gency Relief Commission to provide relief to residents of Illinois who are 
“destitute and in necessitous circumstances,” it would surely seem that 
no criminal or civil liability could be imposed upon a person who receives 
relief and is “destitute and in necessitous circumstances” even though 
prior to receiving relief, the recipient may have made one or more misrep- 
resentations; for if the Commission grants relief according to the legisla- 
tive mandate, it will always be presumed to be fulfilling its duty. It is 
only when a recipient receives more relief than the statute permits or 
authorizes the Commission to provide that he may be guilty of obtaining 
goods by false pretenses. It becomes necessary, therefore, to determine 
the meaning of the words ‘‘destitute and in necessitous circumstances” as 
used in the statute. 


28 People v. Clough, 17 Wend. (N.Y.) 351 (1837). 

2917 Wend. (N.Y.) 351, 352 (1837). 3° McCord v. People, 46 N.Y. 470 (1871). 

3« Strong v. State, 86 Ind. 208 (1882); State v. Styner, 154 Ind. 131, 56 N.E. 98 (1900); 
State v. Carter, 112 Iowa 15, 83 N.W. 715, 900 (1900); Commonwealth v. Whitcomb, 107 
Mass. 486, 487 (1871) (“the law favors charity as well as trade, and should protect the one as 
well as the other from imposture by means of false pretenses’’); State v. Matthews, 91 N.C. 635 
(1884); Baker v. State, 120 Wis. 135, 97 N.W. 566 (1903); Reg. v. Jones, 1 T. & M. 270 (Cr. 
App. 1850), in which the conviction was upheld despite the existence of another statute, 5 Geo. 
IV, c. 83, § 4 (1824) against “endeavouring to procure charitable contributions of any nature 
or kind under any false or fraudulent pretenses.” This would indicate that, as today, the state 
favored prosecution under the statute against false pretenses rather than under statutes specifi- 
cally referring to frauds in charities; Reg. v. Hensler, 11 Cox C.C. 570 (Cr. App. 1870). 

3 State v. Wilkerson, 98 N.C. 696, 3 S.E. 683 (1887) (the defendant continued to draw a 
pauper’s stipend from the Board of County Commissioners after the removal of the pauper 
from the county); State v. Kelly, 27 N.M. 412, 202 Pac. 524 (1921); State v. Talley, 77 S.C. 90, 
57 S.E. 618 (1907); 21 A.L.R. 180. 

33 Ill. Cahill’s Rev. Stat. (1933), c. 23, § 464. 
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In 1920, the Bureau of Labor Statistics of the United States Depart- 
ment of Labor carefully computed a minimum quantity budget necessary 
to maintain a family of five in health and decency,*4 intending to establish 
a standard below which a family cannot go without danger of physical and 
moral deterioration. The budget fails to include many ordinary comforts 
such as stationery, postage, telephoning and telegraphing, and tobacco. 
In June, 1929, the cost of living index based upon this budget was 170.2 
(1913 = 100) and the estimated minimum for maintaining this cash budg- 
et in Chicago was $2,431.96.% In June, 1933, the cost of living index was 
128.3,37 indicating a drop in the retail prices involved since June, 1929, of 
approximately 24.6%. 

A far more rigid budget providing only for the bare necessities of life, 
omitting all savings against old age, sickness, future contingencies of any 
sort, tuition, etc., has been established by the National Industrial Confer- 
ence Board. A study of this budget in June, 1931, revealed that the cost of 
all items provided for was $1,808.64, as against $2,152.14, the figure for the 
budget established by the Bureau of Labor Statistics.** The cost of living 
index in June, 1931, was 150.3 against 128.3 for June, 1933,°° indicating a 
fall in the retail prices involved of approximately 14.6%. A composite of 
these two budgets gives an approximate average of the budget required 
throughout Illinois. The Bureau of Labor Statistics reported that ‘“‘no 
yearly earnings which fall below the cost of the budget . . . . can be con- 
sidered a living wage, since the total represents the lowest cost of the 
meager budget allowed by the government as the bottom level of health 
and decency.’’*° A fortiori this is true of the budget conceived by the Na- 
tional Industrial Conference Board. It would seem, therefore, that so long 
as the total available resources of a person are insufficient to maintain a 
reasonable budget standard such as those of the Bureau of Labor Statistics 
or of the Industrial Conference Board, i.e., so long as his health and decen- 
cy are seriously impaired, he is “destitute and in necessitous circum- 
stances’’ within the meaning of the statute imposing a duty on the Illinois 
Emergency Relief Commission to provide relief. 

The phrases “‘destitute’’ and ‘“‘necessitous circumstances” have re- 
ceived judicial interpretation in many jurisdictions. In connection with a 
34 Standards of Living (Bureau of Applied Economics, Bulletin No. 7, Rev. Ed. 1920), t. 

38 12 Monthly Labor Review 65, 313 (U.S. Bureau of Labor Statistics, 1921). 
%® Facts for Workers (Labor Bureau, Inc., Sept. 1929). 
37 37 Monthly Labor Review 455 (U.S. Bureau of Labor Statistics, 1933). 


38 The Cost of Living in Twelve Industrial Cities, c. 12 (National Industrial Conference 
Board, 1928). 


39 See supra note 37. 4° Laidler, How America Lives (3d ed. 1930), 17. 
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statute providing punishment for non-support, the Kansas court stated 
that the phrases imply a lack of the necessaries of life, covering not only 
primitive physical needs and things indispensable to human existence and 
decency, but also those things which are in fact necessary to the particular 
person left without support.‘* Under a pauper statute, the Maine court 
held that the term “destitute” does not exclude the ownership of property 
not available for immediate relief,4? and in a case involving the constitu- 
tion and by-laws of a mutual benefit association, the Indiana court held a 
man ‘destitute’ although he received a pension of $29.65 a month.* 
There are other decisions‘ which confine the word “‘destitute’’ to a de- 
scription of a state of great need and poverty. These cases involve crim- 
inal statutes which require a restricted interpretation and such situations 
differ substantially from the granting of unemployment relief not only to 
the small number of paupers and habitually unemployed of yesteryear but 
also to manual and professional working people who are accustomed to 
life according to the American standard of living. Furthermore, the dec- 
larations*’ of the Illinois Assembly and a recent dictum*® of the Illinois 
Supreme Court indicate a readiness to accept a new concept of the spirit of 
unemployment relief. For these reasons it would seem that a broad con- 
struction should be given to the relief legislation, and criminal liability for 
fraud in obtaining relief should be imposed only on persons who have ob- 
tained relief when the amount of their available resources plus the sum ob- 
tained from the Illinois Emergency Relief Commission would enable them 
to live above the minimum standard of health and decency. 

The requirement of a false token, writing, or pretense can generally be 
fulfilled by the oral statement or written affidavit made by the relief re- 
cipient. Criminal liability might also be predicated upon the falsity of an 
affidavit. If the requirements of the perjury statute‘? are met, an indict- 
ment for perjury would lie; but the practical difficulties of obtaining a con- 
viction on such a charge are well known to lawyers experienced in criminal 
cases. To meet this situation and provide an additional basis for criminal 
liability, the Illinois legislature in 1933 passed a statute** providing that: 

# State v. Waller, 90 Kans. 829, 136 Pac. 215 (1913). 

# Inhabitants of Norridgewock v. Inhabitants of Solon, 49 Me. 385 (1862). 

43 Supreme Council v. Grove, 176 Ind. 356, 96 N.E. 159 (1911). 


44 St. John v. State, 22 Ala. App. 115, 113 So. 321 (1927); State v. Weyant, 149 Iowa 457, 
128 N.W. 839 (1910); State v. Sayre, 206 Iowa 1334, 222 N.W. 20 (1928); Moorman v. State, 
129 Miss. 864, 93 So. 368 (1922). 


4S See supra notes 19, 20. 
* People ex rel. Witte v. Franklin, 352 Ill. 528, 186 N.E. 137 (1933). 
47 Tll. Cahill’s Rev. Stat. (1933), c. 38, §§ 482-485. #8 Ibid., c. 107, § 15(2). 
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Any poor and indigent person who applies for relief and support shall furnish to the 
over-seer of the poor or the county bureau of public welfare, as the case may be, a 
sworn statement of his condition and submit to a reasonable examination by the over- 
seer of the poor or the county bureau of public welfare as to his inability to support 
himself or his dependents. 

The statute then enumerates the items of information which the affidavit 
must contain, and provides that:4? ‘““Any such person who wilfully makes 
a false statement, in the sworn statement herein required, shall be denied 
any relief or help and shall be guilty of perjury and punished accordingly.” 
Apparently no prosecutions have been initiated under this section, and the 
difficulties which the statute suggests furnish ample reason for such failure: 
(1) The statute applies only to relief granted by the overseers of the poor 
or the county bureau of public welfare. It would probably not apply to 
these agencies when they act as mere conduits for the Illinois Emergency 
Relief Commission. The act creating the commission authorizes it to 
“make use of and cooperate with’’s* government agencies, but not to dele- 
gate its power. (2) The practical difficulties of obtaining a conviction for 
perjury are great. (3) The statute applies only to “poor and indigent”’ 
persons and the state would have the burden of proving the existence of 
that status. The statute seems to be related more to conventional pauper 
relief than to unemployment relief. (4) The statute would not apply to 
false statements not enumerated in the statute. 


At the same time a further attempt was made to create criminal liability 
by enacting another statute providing that* 


any person who makes application for relief and support when such relief or support 
is not required to maintain such applicant and his family or dependents, or makes 
application for a greater amount of relief or supplies than is required for such purpose, 
or who does not use such supplies for the purpose, for which they were furnished, is 
guilty of a misdemeanor. 


The validity of this statute may be assailed on a number of grounds: (1) 
The term “‘relief and support’’ is vague and ambiguous, and can be given 
a large number of different constructions. (2) The word “‘maintain’’ seems 
fatally ambiguous. It has received varying interpretations,” and it is en- 
tirely possible that the statute might receive a different construction in 
each case which arises, depending perhaps on the manner of life to which 


9 Tbid., § 15(2). 
%° Ibid., c. 23, § 464. 
* Ibid., c. 107, § 15(1). 


* Federal Land Bank v. Miller, 184 Ark. 415, 42 S.W. (2d) 564 (1931); Cromwell v. Con- 


verse, 108 Conn. 412, 143 Atl. 416 (1928); In re Gabler’s Will, 140 Misc. 581, 251 N.Y.S. 211 
(1931). 
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the relief applicant was previously accustomed. (3) The statute fails to 
specify to whom application must be made. (4) The statute fails to state 
who is to determine the “‘purpose for which” the relief supplies are fur- 
nished. 

Still another attempt to create an enforceable criminal liability is con- 
tained in the same statute, which provides that* 
Any over-seer of the poor or arly officer or employe of any county bureau of public 
welfare or any applicant for relief who connives with any other person or with each 
other in obtaining relief or supplies or in obtaining a greater amount of relief or sup- 
plies than is required to maintain such applicant and his family, or dependents, or 


who otherwise makes any unlawful disposition of any supplies furnished for relief 
purposes is guilty of a misdemeanor. 


The constitutionality of this section also seems somewhat dubious, and 
several difficulties of proof are apparent: (1) The term “‘connives”’ is un- 
duly vague; it would seem to comprise legitimate co-operation between an 
applicant and a social service worker in obtaining necessary relief. (2) 
The statute fails to state the persons or agencies from whom the relief or 
supplies must be obtained. (3) The term “maintain” is objectionable, as 
has been pointed out. (4) The “unlawful disposition” of supplies by defi- 
nition could only be covered by pertinent sections of the Criminal Code 
dealing with such unlawful acts as might be involved in the “disposi- 
tion.” 

The writer is informed that proceedings have also been instituted charg- 
ing relief recipients with conspiracy to defraud. The same problem of the 
elements of fraud would be involved as in the cases of obtaining goods un- 
der false pretenses. 


Thus, in the absence of a clear and provable case of perjury, it would 
seem that the only practical method of prosecution for fraud in obtaining 
unemployment relief would be under the statute against false pretenses. 
This is in fact the attitude now taken by the attorney for the Illinois 
Emergency Relief Commission. 


CIVIL LIABILITY FOR OBTAINING RELIEF BY FRAUD 


The Illinois Supreme Court has held that public bodies may recover for 
support against persons (or their estates) who were not actually paupers 
within the statutes at the time they were receiving relief and support.* 
Such recovery will be allowed regardless of the good or bad faith of the 


$3 Ill. Cahill’s Rev. Stat. (1933), c. 107, § 15(2). 


84 Dandurand v. County of Kankakee, 196 IIl. 537, 63 N.E. 1011 (1902); Tazewell County 
v. Cooney, 215 Ill. App. 617 (1919). 
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supposed pauper and regardless of the intention of the public body to 
effect a gift. The theory of the Supreme Court is that: 

Intention does not enter into the case where the support is by a public body. If he 
{the supposed pauper] was liable for his own support under the law, there was no officer 
who could form an intention that gratuitous service should be rendered, which would 
bind the county and release the defendant from liability. 

Although this doctrine seems to be opposed to the weight of American 
authority in the absence of a specific statute,® nevertheless, in view of 
the attitude of the Illinois courts, therefore, it would seem that relief re- 
cipients would be civilly liable, regardless of fraud or good faith, for any 
relief obtained from the Illinois Emergency Relief Commission which, 
added to the recipient’s available resources, would exceed the amount 
required to maintain a minimum standard of health and decency and to 
prevent the recipient’s falling into “‘necessitous circumstances.”’ 


CONCLUSION 


In general form, the recent relief legislation follows the secular mould of 
English and American poor laws, which grant aid, upon a bare subsistence 
basis, only to wholly impoverished persons. The specific language of the 
new statutes, however, clearly recognizes a new standard of poor relief de- 
signed to protect the deserving unemployed; everyone trapped in an eco- 


nomic crisis may look to the state, not only for bare protection from star- 
vation but for the wherewithal to maintain substantially the present 
American standard of living. Due to the broad scope of the Illinois stat- 
utes, it would seem that only in a limited number of cases could a criminal 
conviction or a civil judgment for fraud in obtaining such relief be sus- 
tained, 


8s Dandurand v. County of Kankakee, 196 Ill. 537, 541, 63 N.E. 1011 (1902). 


6 Stow v. Sawyer, 3 Allen (Mass.) 515, 517 (1862) (“‘How this might be if fraud were prac- 
ticed on the town, we express no opinion”); City of Albany v. McNamara, 117 N.Y. 168, 
22 N.E. 931 (1889); 55 L.R.A. 570. 





COMMENT 


TREATIES AND THE SUPREME COURT 


James J. Lenorr* 


HE recent case of Factor v. Laubenheimer' is apparently a dénouement 

to the picturesque career of John (Jake, the Barber) Factor which the 
American public has followed with some interest for the past two years. 
Charged by the British government with having received ‘“‘from Broad 
Street, Limited, large sums of money aggregating £458,000, knowing the 
same to have been fraudulently obtained,’” Factor strenuously resisted 
extradition to Great Britain on the ground that the offense with which he 
was charged was not a crime in the place where he had taken refuge 
(Illinois). His counsel contended that an extraditable offense must be a 
crime both in the demanding country and in the place where the fugitive 
is found, and that the applicable treaty provisions, interpreted in the 
light of that principle, excluded his extradition. 

The question before the Court, therefore, by its own statement was 
“‘one of the construction of the provisions of the applicable treaties in ac- 
cordance with the principles governing the interpretation of international 
agreements.’’ 

What are these principles to which the Court refers? Are they principles 
of customary or conventional international law, or are they self-imposed 
standards of construction? If they are self-imposed, have they been estab- 


lished in a series of precedents which has made them binding in future 
cases? 


Before attempting to answer these questions, it seems important to 
make a general survey of the decisons and opinions of the Court which 
involve treaties. It is difficult to separate questions of treaty construction 
from questions of the nature and legal position of treaties, because these 
two phases of treaty law are closely linked together and are more or less 
interdependent. Therefore, we shall first make a general study of the 


* Assistant in Political Science, University of Illinois. 

* Factor v. Laubenheimer, 54 Sup. Ct. 191, 206 (1933). 

? Laubenheimer v. Factor, 61 F. (2d) 626, 634 (C.C.A. 7th 1932). 
3 Supra note 1, 193. 
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treaty cases, to be concluded by an examination of the principles of inter- 
pretation which the Court has applied. 

There have been a great many such cases before the Court,‘ extending, 
in point of time, from Ware v. Hylton,’ the first important case in which 
rights derived from a treaty came up for adjudication, to the recent deci- 
sion of Factor v. Laubenheimer. In analyzing these cases the first question 
that confronts us is: what is a “‘treaty’’? Do the definitions of treaties 
found in the cases under discussion conform to the definitions commonly 
accepted by writers on international law? How has the Supreme Court 
defined treaties? Is there an acceptable definition of the term?® In a study 
of the cases one finds it difficult to discover an acceptable or a final defini- 
tion. There has been little disposition to define a treaty in positive terms, 
and the few definitions that are found apply mainly to the special facts of 
the particular case. To protect its freedom of decision in future cases the 
Court has hesitated to adopt any concise definition. In some of the earlier 
cases one may find some attempts at definition, but if these attempts are 
subjected to a critical analysis they will be found lacking in certain essen- 
tial respects. Later opinions have, for the most part, avoided any attempt 
at careful definition. 

In some later cases the Court has, however, concerned itself with the 
meaning of the term “treaty” relative to the facts in the particular case. 
Thus, in Tucker v. Alexandroff, Justice Brown asserted that treaties are 
“solemn engagements entered into between independent nations for the 
common advancement of their interests and the interests of civilization.’”” 
Chief Justice Taney said that a treaty, in so far as the courts were con- 
cerned, was a law made by the proper “‘authority.””* Justice Field declared 
that a treaty was primarily a contract between two or more independent 
nations,’ a view practically the same as that expressed by Justice Brown 


* The first case which in any manner dealt with treaties was Glass v. Sloop Betsey, 3 Dall. 
(U.S.) 6, 1 L.Ed. 485 (1794). In this case the court merely commented on treaties. 

5’ Ware v. Hylton, 3 Dall. (U.S.) 199, 1 L.Ed. 568 (1796). 

° “A treaty is primarily a compact between independent nations. It depends for the enforce- 
ment of its provisions on the interest and the honor of the governments which are parties to it.’’ 
Edye v. Robertson, 112 U.S. 580, 598, 5 Sup. Ct. 247, 28 L.Ed. 798 (1884). Cf. the definition 
as found in notes compiled by Devlin, Treaty Power (1908), 3-4, § 2. See also the definition 
given by Taney C. J., Holmes v. Jennison, 14 Pet. (U.S.) 540, 571, 10 L.Ed. 579 (1840) ; Iredell, 
J., Ware v. Hylton, 3 Dall. (U.S.) 199, 272, 1 L.Ed. 568 (1796); and Thompson, J., dissenting 
in Cherokee Nation v. Georgia, 5 Pet. (U.S.) 1, 60, 8 L.Ed. 25 (1831). 

? Tucker v. Alexandroff, 183 U.S. 424, 437, 22 Sup. Ct. 195, 46 L.Ed. 264 (1902). 

* Doe v. Braden, 16 How. (U.S.) 635, 657, 14 L.Ed. togo (1853). 

* Whitney v. Robertson, 124 U.S. 190, 194, 8 Sup. Ct. 756, 31 L.Ed. 386 (1888). Cf. also 
Geofroy v. Riggs, 133 U.S. 258, 271, 10 Sup. Ct. 295, 33 L.Ed. 642 (1890); and Chew Heong v. 
United States, 112 U.S. 536, 562, 5 Sup. Ct. 255, 28 L.Ed. 770 (1884). 
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in the Alexandroff case. Chief Justice White adopted the same definition 
in Rainey v. United States,’° and it has been repeated in most of the re- 
maining decisions in which the Court found occasion to define a treaty. 
Of course, it would be difficult to criticize the broad definition of Chief 
Justice Taney, for in so far as the Court is concerned a treaty is a law, to 
which the Court at present refers by citing the Statutes of the United 
States." 

Whatever definition the Supreme Court may adopt for the term 
“treaty” the fact remains that certain definite constitutional require- 
ments must be fulfilled before there can be a treaty. Yet in recent practice 
the Supreme Court has accepted treaties as they are proclaimed; that is to 
say, whatever is designated as a treaty by the political departments in 
which are vested the treaty-making power will be so considered by the 
Court. Although, as has been pointed out, it has not been the tendency of 
the Court to accept or lay down general definitions, perhaps one may ven- 
ture a definition from the cases taken as a whole. In general, the Court has 
seemed to adhere to the view that a treaty under the municipal law of the 
United States is a compact or an agreement existing between the United 
States and certain other independent or semi-independent nations, con- 
forming to the constitutional requirements and proclaimed as part of the 


law of the United States.” This is a sufficient definition of a treaty for the 
purpose of this study. An essential element in the definition, according to 


© Rainey v. United States, 232 U.S. 310, 316, 34 Sup. Ct. 429, 58 L.Ed. 617 (1914). 


" Justice Iredell, Ware v. Hylton, 3 Dall. (U.S.) 199, 272, 1 L.Ed. 568 (1796) said in refer- 
ring to treaties, ‘‘Laws are always seen, and through that medium people know what they have 
to do. Treaties are not always seen. Some articles (being what are called secret articles) the 
people never see. The present Constitution of the United States affords the first instance of 
any government, which, by saying, treaties should be the supreme law of the land, made it in- 
dispensable that they should be published for the information of all.”’ 


" According to the doctrine and practice of many countries treaties do not become binding 
upon the public authorities or upon private individuals nor are they enforceable by the courts 
until they have been incorporated or ‘‘transformed’’ into municipal law by some form of execu- 
tive or legislative action, and thus made a part of the law of the land. Where this doctrine and 
practice prevail it is admitted, however, that incorporation or transformation is not essential 
to the international obligatory force of the treaty as a compact between the parties. The latter 
results from the principle of pacta sunt servanda, and the treaty becomes binding as between 
the parties from the moment it takes effect, which is usually upon the exchange or deposit of 
ratification or at some ulterior date fixed by the treaty itself. But its intra-territorial operation 
does not begin until it has been incorporated or transformed into the body of municipal law. 
Until then the treaty is not binding upon private individuals or the public authorities; nationals 
cannot claim the benefit of its stipulations, and the courts will not apply its provisions in cases 
which come before them and in which its stipulations are invoked by litigants. See the in- 
stances cited by Grimm, 14 Zeitschrift fiir Vilkerrecht, 477 ff. J. W. Garner, Preliminary Draft 
of Articles of a Convention on Treaties, for the Harvard) Research in International Law. 
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Haver v. Yaker,"} is the proclamation by the President.'* Perhaps the rea- 
soning and the holding in Haver v. Yaker would not withstand a critical 
analysis."® However, in practice the Supreme Court accepts as the authen- 
tic text of treaties that found in the proclamation published with the 
statutes of the United States; and does not refer to the treaty series of 
the State Department. Private rights do not arise from a treaty until it 
has the force of law; and proclamation is considered an essential element 
which makes the treaty a part of the municipal law."’ 

The case referred to above, Haver v. Yaker," is illustratiy: of the point 
as to when treaties become effective. The facts in this case were as follows: 
Peter Yaker, a Swiss citizen, migrated to Kentucky, where he became a 
naturalized citizen of the United States. In July, 1853, he died intestate, 
leaving a widow, and certain Swiss relatives. His estate was comprised of 
real and personal property of considerable value. The Swiss relatives laid 
claim to all of the property, but the courts of Kentucky held that they had 
a right only to the personal, and not to the real, property. The case came 
up on appeal to the Supreme Court as to the ownership of the real proper- 
ty. By the common law, which was in force in Kentucky, aliens are in- 
capable of inheriting lands or taking them by descent, so it followed that 
the plaintiffs, aliens, could not succeed in the suit, unless they had rights 
protected by a law which was paramount to the law of the state. They 
claimed that the treaty signed in 1850 between the United States and 
Switzerland was such a law. 

There were two treaties covering the question in the case, but according 
to the first one, of May, 1848, the Swiss relatives would have had to dis- 
pose of the property within three years after inheriting it. Since the suit 
was brought several years after Peter Yaker’s death, their rights under 
this treaty had lapsed and they based their claim upon a second treaty 

'3 Haver v. Yaker, 9 Wall. (U.S.) 32, 35, 19 L.Ed. 571 (1869). 


‘4 As to the necessity of Proclamation see Wright, Control of American Foreign Relations 
(1922), 255; Crandall, Treaties, Their Making and Enforcement (2d ed. 1916), 345; 2 Butler, 
Treaty Making Power of the United States (1902), 127; Hershey, Essentials of International 
Law (1912), 438, n. 15; supra note 11. Whether the courts would refuse to apply a treaty which 
had not been thus proclaimed is not certain. Triepel (1 Acad. de Droit Int., Recueil des Cours 
|1923!, 91) thinks they would not and that appears to be the view of the American authorities 
just cited. 

's Cf. criticism of the reasoning in this case, Phillipson, Termination of War and Treaties of 
Peace (1916), 195-197. 

© In the United States treaties are put into effect by public proclamation of the President, 
and the text of the treaty is thereafter published in the Statutes at Large of the United States. 
The purpose of proclamation is to inform the people of the country of the terms of the treaty, 
and its effect is to make the treaty a part of the supreme law of the land. Garner, supra note 12, 


"7 bid. 8 Supra note 13. 
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signed in November, 1850, and ratified in November, 1855. It became im- 
portant to discover at what date this treaty came into force in so far as 
private rights were concerned. The Court, speaking through Justice Da- 
vis, held that it was undoubtedly true, as a principle of law, that as re- 
spects rights of either government under it, “‘a treaty is considered as con- 
cluded and binding from the date of its signature.’’ In this case the Court 
reasoned that the international obligatory force of the treaty dated from 
signature by the parties. But the Court claimed that a different rule pre- 
vails where the treaty operates on individual rights. “‘In so far as it af- 
fects them, it is not considered as concluded until there is an exchange of 
ratification, and this we understood to have been decided by this court, in 
Arredondo’s case.” The Court then asserted that the reason for this rule 
was: 
In this country, a treaty is something more than a contract, for the Federal Constitu- 
tion declares it to be the law of the land. If so, before it can become a law, the Senate, 
in whom rests the authority to ratify it, must agree to it. But the Senate are not re- 
quired to adopt or reject it as a whole, but may modify or amend it, as was done with 
the treaty under consideration. As the individual citizen, on whose rights of property 
it operates, has no means of knowing anything of it while before the Senate, it would be 
wrong in principle to hold him bound by it, as the law of the land, until it was ratified 
and proclaimed.*9 

In further consideration of the nature of treaties it is interesting to note 
the extent to which the Court has compared them with contracts in pri- 
vate law.*® Perhaps international law has not yet developed to such a 
point that one can say that treaties are fully as binding as contracts in 
private law, yet the Supreme Court has, with uniform consistency, re- 
ferred to treaties as being by their nature contracts between nations. 
Moreover if one compares the term “‘treaty”’ as it is commonly accepted 
in international law and in the definition of publicists with the definition 
of the term “‘contract,”’ suggested by the Restatement of the Law of Con- 
tracts, he will not find any substantial differences between the two.” 

'9 Italics supplied. See note 11 supra; 6 Ops. Atty. Gen. 748-750 (1854); Crandall, supra 
note 14, 346, n. 9; Wright, Control of American Foreign Relations (1922), 255-256. 

20 Cf. the comment in Haver v. Yaker, quoted above. 


2 “A contract is a promise or a set of promises for the breach of which the law gives a 
remedy, or the performance of which the law in some way recognizes as a duty.’’ Restatement 
(1932), 1: “Ina bilateral contract, on the other hand, as there are contractual promises on both 
sides, the contract is properly called bilateral,” ibid., 11. Anson, Contracts (Corbin’s 3d Amer. 
ed. 1919), 13, “[A contract] is an agreement enforceable at law, made between two or more 
persons, by which rights are acquired by one or more to acts or forbearances on the part of the 
other or others.” 

“As the term is used in this convention, a ‘treaty’ is a formal instrument by which an obliga- 
tion is assumed by one or more states vis-d-vis one or more other states, for the breach of which 
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Various members of the Supreme Court have compared contracts with 
treaties; for example, in Whitney v. Robertson, Justice Field said, ‘‘A treaty 
is primarily a contract between two or more independent nations, and is 
so regarded by writers on public law.” Justice Baldwin stated that a 
“treaty is in its nature a contract between two nations,’”*’ and Chief Jus- 
tice Taft spoke of the parties to the treaty as ‘“‘contracting.’’’* Indeed, 
such expressions are so common that they are found in nearly all of the 
cases decided by the Court. This view, that treaties are contracts, prob- 
ably indicates that the Supreme Court laid greater emphasis upon the con- 
tractual nature of treaties than was commonly found in the practice of na- 
tions or than was accepted by publicists and writers on international law.’ 

In spite of the fact, however, that the Supreme Court draws an analogy 
between treaties and private law contracts, it must not be concluded that 
the Court considers them as deserving identical treatment. Although as a 
general policy the Court regards treaties as being in the nature of or some- 
what similar to contracts, it does not consider all treaties that are brought 
before it in the same light as it would consider contracts between private 
individuals. The differences recognized by publicists between treaties and 
contracts are apparent to the Supreme Court.” International law is in a 
stage of development; private law possesses a degree of certainty not 
found in international law; therefore, those treaty provisions that are 
brought before the Court are regarded as being in the nature of con- 
tracts.?’ 

If we accept the definition of treaties based upon the rulings of the 
Court the question naturally arises as to the position of treaties in the 
system of law in the United States. The Constitution declares that ‘all 
treaties made, or which shall be made, under the authority of the United 


the party committing it would be responsible under international law.” Garner, supra note 12. 
Renault, Introduction d l'étude du Droit International, 33-34, “... tout accord intervenu entre 
deux ou plusieurs états, quelque puisse étre son objet, quel que soit le nom qu’on lui donne et 
de quelque maniére qu’il soit constate.” 

» Whitney v. Robertson, 124 U.S. 190, 194, 8 Sup. Ct. 456, 31 L.Ed. 386 (1888); see Geo- 
froy v. Riggs, 133 U.S. 258, 271, 10 Sup. Ct. 295, 33 L.Ed. 642 (1890). 

23 United States v. Arredondo, 6 Pet. (U.S.) 691, 735, 8 L.Ed. 547 (1832). 

*4 Ford v. United States, 273 U.S. 593, 618, 47 Sup. Ct. 531, 71 L.Ed. 793 (1927). 

*s Cf. Brierly, The Obsolescence of Treaties, 11 Transactions of the Grotius Society, 11 ff. 
(1926). 


* Cf. Holland, Jurisprudence (13th ed. 1924), 402; Lauterpacht, Private Law Sources and 
Analogies of International Law (1927), 155-180, C. 4; Westlake, International Law (1904), 
279-282, Pt. 1; Brierly, The Law of Nations (1928), 165-166. 


7 The analogy is apparent, yet the Court has jurisdiction over contracts in private law. It 
has no control over the other party to the treaty. 
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States, shall be the supreme Law of the Land; and the Judges in every 
State shall be bound thereby, anything in the Constitution or Laws of any 
State to the contrary notwithstanding.’** When does an agreement be- 
come a treaty within the constitutional sense and thus binding on the 
Court??? There are certain definite requirements made by the Constitu- 
tion. In Article II it is provided that the President shall have the power, 
“by and with the advice and consent of the Senate, to make Treaties, pro- 
vided two-thirds of the Senators present concur.”’*° If this consent is se- 
cured the President may then ratify and proclaim the treaty whereupon 
the text is published in the Statutes at Large of the United States. The 
Court has always taken it as a matter of course that the political depart- 
ments have acted in a constitutional manner in making treaties; that is, 
the Court has never held a treaty invalid on the ground that the procedure 
prescribed in the Constitution had not been followed, although it might 
conceivably do so.** 

The Supreme Court, in a number of cases, has examined certain facts 
as to the negotiation, signing, confirmation, ratification, or proclamation 
of a treaty ;** not, however, for the purpose of passing upon the validity of 
the treaty, but for the determination of certain private rights which were 
involved. Further discussion of these points will follow when the subject 
of the construction of treaties is considered. 


The Constitution, as has been stated above, makes treaties a part of the 
supreme law of the land. They are thus to be regarded as law and the Su- 
preme Court considers itself just as much bound by a treaty as by any 
law enacted by the legislative department of the government and signed 
by the President. But does the Court regard an executive agreement as 
having the force of a treaty?’ This form of an international agreement 


8 Art. VI, par. 2. 


29 It would seem, according to Haver v. Yaker, supra note 13, and Altman & Co. v. United 
States, 224 U.S. 583, 32 Sup. Ct. 593, 56 L.Ed. 894 (1912), to be after the proclamation. See 
note 11 supra. 

3° Art. II, § 2, par. 2. 

3* 2 Butler, supra note 14, 363-364, § 461; American Society of International Law, Pro- 
ceedings (1929), 179. 

# United States v. Arredondo, supra note 23, and cases arising from the treaty of 1819 with 
Spain. See United States v. Reynes, 9 How. (U.S.) 127, 13 L.Ed. 74 (1850); Davis v. Police 
Jury, 9 How. (U.S.) 280, 13 L.Ed. 138 (1850). 

33 The courts have held that postal conventions concluded by the Postmaster General 
under the authority of an Act of Congress and ratified by the President without advice and 
consent of the Senate are not “treaties” in the sense of the Constitution and municipal law of 
the United States. Four Packages of Cut Diamonds v. United States, 256 Fed. 305 (C.C.A. 2d 
1919). The same view appears to have been taken by a Pennsylvania court in regard to proto- 
cols not ratified with the advice and consent of the Senate. McCall’s Estate, 28 Pa. Dist. Ct. 
433, 448 (19109). 
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may be consummated with or without the authority of Congress.** Yet 
the Supreme Court has found a definite distinction between this form of 
an agreement and a treaty as envisaged by the Constitution.** Justice 
Day, speaking for the Court, said: 

While it may be true that this commercial agreement, made under authority of the 
Tariff Act of 1897, sec. 3, was not a treaty possessing the dignity of one requiring ratifi- 
cation by the Senate of the United States, it was an international compact, negotiated 
between the representatives of two sovereign nations and made in the name and on be- 
half of the contracting countries, and dealing with important commercial relations be- 
tween the two countries, and was proclaimed by the President. If not technically a 
treaty requiring ratification, nevertheless it was a compact authorized by the Congress 
of the United States, negotiated and proclaimed under the authority of its President. 
We think such a compact is a treaty under the Circuit Court of Appeals Act, and, where 
its construction is directly involved, as it is here, there is a right of review by direct 
appeal to this court.%® 


If it is to be accepted as conclusive that treaties are part of the supreme 
law of the United States, are there any limitations upon the treaty-making 
power? It is the writer’s view that the treaty-making power of the United 
States is limited only by the Constitution.*7 The Supreme Court has, in a 
number of cases, also expressed the view that the Constitution is a limita- 
tion on the exercise of this power, but without commenting on whether 
this was the sole limitation.** On occasion, the Court has expressed the 


34 Cf. Moore, John Bassett, Treaties and Executive Agreements, 20 Pol. Sci. Quar. 385-420 
(1905). He remarks that while in diplomatic literature the terms “treaty,” “convention,” and 
“protocol” are all applied more or less indiscriminately to international agreements, in the 
jurisprudence of the United States, the term “‘treaty”’ is properly to be limited, although the 
Federal Statutes and Courts do not always so confine it, to agreements approved by the Senate. 

is Altman & Co. v. United States, 224 U.S. 583, 601, 32 Sup. Ct. 593, 56 L.Ed. 894 (1912). 

% Tbid., 601. 

37 See 2 Story, Commentaries on the Constitution of the United States (Cooley’s 4th ed. 
1873), 325-326, § 1508. Cf. G. G. Wilson, International Law and the Constitution of the 
United States, 13 Boston Univ. L. Rev. 250 (1933). He claims, “The limitations which stay 
the treaty-making power of the President would be that such an agreement must not be pro- 
hibited by the Constitution and must not be contrary to international law.” Also see 2 Butler, 
supra note 14, 350 ff.; and American Society International Law, Proceedings (1929), 176-196. 

38 Field, J., speaking for the Court in Geofroy v. Riggs, 133 U.S. 258, 266-267, 10 Sup. Ct. 
205, 33 L.Ed. 642 (1890), said: “That the treaty power of the United States extends to all 
proper subjects of negotiation between our government and the governments of other nations, 
is clear The treaty power, as expressed in the Constitution, is in terms unlimited except 
by those restraints which are found in that instrument against the action of the government 
or of its departments, and those arising from the nature of the government itself and of that of 
the States. It would not be contended that it extends so far as to authorize what the Constitu- 
tion forbids, or a change in the character of the government or in that of one of the States, ora 
cession of any portion of the territory of the latter without its consent. Fort Leavenworth 
Railroad Co. v. Lowe, 114 U.S. 525, 541. But with these exceptions, it is not perceived that 
there is any limit to the questions which can be adjusted touching any matter which is properly 
the subject of negotiation with a foreign country. Ware v. Hylton, 3 Dall. 199; Chirac v. 
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view that the treaty-making power is not directly limited by the Constitu- 
tion; for example, this was indicated in certain dicta in Downes v. Bid- 
well.3? This may be considered as an academic question, however, for the 
Supreme Court has never held a treaty to be void because of being con- 
trary to the Constitution. Yet it seems clear that a treaty may deal with 
matters beyond the enumerated powers of Congress; and thus, under the 
“necessary and proper clause,” may serve as a basis for extending the 
powers of Congress.*° 

Missouri v. Holland is a case illustrating the extent to which the treaty- 
power can be carried, for here a treaty was upheld which apparently con- 
flicted with a constitutional provision.“ In this case the State of Missouri 
brought suit to prevent a United States game warden from enforcing the 
Migratory Bird Treaty Act.# On December 8, 1916, the President had 
proclaimed a treaty with Great Britain for the protection of birds migrat- 
ing between the United States and Canada.*? On July 3, 1918, Congress 
enacted the above mentioned law as an “Act To Give Effect to the Conven- 
tion.”’ Acts of Congress of similar nature, enacted before the treaty was 
concluded, had been declared invalid in two federal court cases,*4 and in 
this case the Court had to decide whether the treaty and statute were void 
as an interference with the rights reserved to the states. 

The Court made several important comments before it actually decided 
the question at issue. It claimed that if the treaty were valid, then there 
would be no dispute about the validity of the statute, for under Article I, 
Section 8 of the Constitution, it would be justifiable as a necessary and 
proper means to execute the powers of the government. The Court found, 
however, that the treaty did not contravene any prohibitory words 
found in the Constitution, so that the only question was whether it was 


Chirac, 2 Wheat. 259; Hauenstein v. Lynham, 1oo U.S. 483; 8 Opinions Attys. Gen. 417; The 
People v. Gerke, 5 California, 381.” Charles Henry Butler maintains that the treaty-power 
extends even farther than Justice Field’s dictum would have it extend. American Society 
International Law, Proceedings (1929), 181. Cf. In re Ross, 140 U.S. 453, 463, 11 Sup. Ct. 897, 
35 L.Ed. 581 (1891). 

39 See White, J., concurring, Downes v. Bidwell, 182 U.S. 244, 317-318, 21 Sup. Ct. 770, 
45 L.Ed. 1088 (1901). Cf. Wright, Constitutionality of Treaties, 13 Am. Jour. Int. L. 242 
(1919); Anderson, Extent and Limitation of the Treaty-Making Power under the Constitution, 
1 Am. Jour. Int. L. 636-670 (1907). 

4 Missouri v. Holland, 252 U.S. 416, 40 Sup. Ct. 382, 64 L.Ed. 641 (1920). 

# See the comment of Powell, 35 Pol. Sci. Quar. 416-417 (1920); also the discussion con- 
cerning the case by Kingsbury, American Society International Law, Proceedings, 184 (1929). 
# 40 Stat. 755 (1918), 16 U.S.C.A. $703. 43 39 Stat. 1702 (1916), 16 U.S.C.A. § 703. 


44 United States v. Shauver, 214 Fed. 154, 161 (D.C.E.D. Ark. 1914); United States v. 
McCullagh, 221 Fed. 288, 296 (D.C. Kan. 1915). 
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“forbidden by some invisible radiation from the general terms of the roth 
Amendment.” In answering this question the Court declared that the 
power of the National government extended beyond that of the states and 
if the National government deemed it necessary to enter into a treaty to 
protect a food supply of this nature, there was nothing in the Constitution 
to prohibit it from doing so. It may be said, therefore, that in this opinion 
Justice Holmes laid it down as a rule that a treaty within the scope of the 
treaty-making power is supreme. 

In this connection one may note the admirable summary made by the 
present Chief Justice of the Supreme Court with respect to the relation 
between treaties, the treaty-making power, and the Constitution. In 1929, 
he said: 

I think that it is perfectly idle to consider that the Supreme Court would ever hold 
that any treaty made in a constitutional manner in relation to the external concerns of 
the nation is beyond the power of the sovereignty of the United States or invalid under 
the Constitution of the United States where no express prohibition of the Constitution 
has been violated If we take the Constitution to mean what it says, it gives in 
terms to the United States the power to make treaties. It is a power that has no explic- 


it limitation attached to it, and so far there has been no disposition to find in anything 
relating to the external concerns of the nation a limitation to be implied. 


With respect to the constitutional position of treaties, it is a rule of law 
that when a conflict between a treaty and an act of Congress occurs the lat- 
ter will prevail if it is subsequent to the treaty.“ When either statutes or 
treaties expressly conflict with the Constitution, which is supreme, it is 
conceded that the constitutional provisions prevail. The Court has said, 
in giving effect to acts of Congress which were in conflict with treaties, 
that its action was in no way intended to relieve the United States of its 
international responsibility as a party to the treaty, and this would un- 
doubtedly also be true in case the Court ever overruled a treaty provision 
which conflicted with the Constitution.*7 

4s Mr. Hughes was a member of the Permanent Court of International Justice when he made 
this statement. American Society International Law, Proceedings (1929), 196. 


The Cherokee Tobacco, 11 Wall. (U.S.) 616, 624, 20 L.Ed. 227 (1870); Head Money 
Cases, 112 U.S. 580, 5 Sup. Ct. 247, 28 L.Ed. 798 (1884); Whitney v. Robertson, 124 U.S. 190, 
8 Sup. Ct. 456, 31 L.Ed. 386 (1888). 

47 Botiller v. Dominguez, 130 U.S. 238, 247, 9 Sup. Ct. 525, 32 L.Ed. 926 (1889), Justice Miller 
said that the court was bound “‘to follow the statutory enactment of its own government. If 
the treaty was violated by this general statute enacted for the purpose of ascertaining the 
validity of claims derived from the Mexican government, it was a matter of international con- 
cern, which the two states must determine by treaty, or by such other means as enables one 
state to enforce upon another the obligations of a treaty. This court, in a class of cases like the 
present, has no power to set itself up as the instrumentality for enforcing the provisions of a 
treaty with a foreign nation which the government of the United States, as a sovereign power, 
chooses to disregard.” 
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A number of cases have been decided in which there was a conflict be- 
tween a treaty and an act of Congress.** The Court, on several occasions, 
has declared that it would so construe a statute and a treaty as to give 
meaning to both if this was possible. In all cases the Supreme Court has 
clearly supported the statute when it was later in date than the treaty;*” 
but it is doubtful whether it will as readily support a treaty in conflict 
with an anterior statute.*° In this latter group of cases it appears that the 
Court has resorted to every possible system of reasoning to reconcile the 
statute and the treaty. In Cook v. United States* the Court upheld the 
conflicting posterior treaty, but this seems to be an exception to the rule. 

Although the Court may, in some instances, have supported or inter- 
preted acts of Congress at the expense of treaties it has observed the con- 
stitutional provisions in regard to the supremacy of treaties over state 
laws. Ware v. Hylton,” the first important case concerned with treaties, 
dealt with this point. In that decision the Court upheld rights derived 
from a treaty even though the treaty conflicted with the law of the State 
of Virginia. 

The consistent application of the above principle has resulted in a nar- 
row and strict interpretation of the state law and in decisions favorable to 
the international agreement. Nearly all of these cases reached the Su- 
preme Court on appeal from the highest state courts, which had, in most 
instances, rendered decisions favorable to state statutes by either recon- 
ciling them with existing treaties or by supporting the state statutes when 

48 The Cherokee Tobacco, 11 Wall. (U.S.) 616, 20 L.Ed. 227 (1870); Chae Chan Ping v. 
United States, 130 U.S. 581, 9 Sup. Ct. 623, 32 L.Ed. 1068 (1889); Head Money Cases, supra 
note 46; Whitney v. Robertson, supra note 46; Hijo v. United States, 194 U.S. 315, 324, 24 
Sup. Ct. 727, 48 L.Ed. 994 (1904). 

49 Ibid. The view of the Court is that, since by the terms of Article VI of the Constitution 
acts of Congress and treaties are declared to be the supreme law of the land, they are on a 
footing of equality, neither being juridically superior to the other, and consequently the latest 


treaty or statute, is binding on the courts and must be applied as the law of the land. 2 Butler, 
supra note 14, §§ 367 ff., and Crandall, supra note 14, 161. 


S° 2 Butler, supra note 14, 84-86, says that, “As a general conclusion, it can be stated that 
although treaties anc statutes have been held by the courts to be on the same plane as the 
supreme law of the land, and that while treaties can suprsede prior acts of Congress; and acts 
of Congress can supersede prior treaties, as was held in a case decided by Justice Swayne in 
1870 (The Cherokee Tobacco, 11 Wall. 616), it more often happens that the statute abrogates, 
and supersedes, the treaty, than that the treaty abrogates, and supersedes, the statute; not 
because a statute is a higher order of law than a treaty but because the statute goes into effect 
without further congressional action, while the treaty may, and, in many instances, does, re- 
quire such assistance.” 


st Cook v. United States, 288 U.S. 102, 53 Sup. Ct. 305, 77 L.Ed. 641 (1933). 


Ss The importance of this case is stressed by Butler in his remarks found in the American 
Society International Law, Proceedings (1929), 176-180. 
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they conflicted with treaties. On the contrary, the Supreme Court has, in 
practically every instance, upheld the treaties and declared conflicting 
state laws inapplicable.’ 

State courts ordinarily decide in favor of state laws and not treaties 
when the two appear to be in conflict. In a few instances the Supreme 
Court of the United States has affirmed such decisions, as in the case of 
Rocca v. Thompson.*4 Nevertheless there are some state cases which have 
upheld treaties,*’ and when this happens it is very unusual for the Supreme 
Court, on appeal, to reverse the opinion of the state court and reconcile 
the state statute with the treaty. Yet that was the ruling in Todok »v. 
Union State Bank® where the Supreme Court of the State of Nebraska 
had held a state law inapplicable on the ground that it was in conflict 
with a treaty between the United States and Norway.*’ On appeal to the 
Supreme Court, Chief Justice Hughes held that the law of Nebraska 
should not be construed to be inapplicable since it did not conflict with the 
treaty. Among all the Supreme Court cases this seems to be the only one 
in which the Court has ever interpreted a state law more liberally than a 
treaty when the two were in apparent conflict. But this fact should not be 
overemphasized because in construing and upholding the law the Court 
at least rendered a decision in harmony with the purpose of the treaty. 

It may therefore be said that the Supreme Court throughout its history 
has consistently upheld treaty provisions which were in direct conflict 
with state laws. This attitude of the Court naturally conforms to the 
supremacy clause of the Constitution in so far as treaties are concerned, 
and thus it is a principle of constitutional interpretation that state laws 
conflicting with existing treaties are inapplicable and rights granted by 
the treaties shall prevail. However, there are certain exceptions implied 
in some of the decisions of the Court; for instance, a treaty that is clearly 
in conflict with public policy or with rights clearly within the power of the 
states will not be held applicable.s* Thus, a treaty will not usually be con- 

53 Shanks v. Dupont, 3 Pet. (U.S.) 242, 7 L.Ed. 666 (1830); Ware v. Hylton, supra note 5; 
Hauenstein v. Lynham, 100 U.S. 483, 25 L.Ed. 628 (1879). 

84 Rocca v. Thompson, 223 U.S. 317, 32 Sup. Ct. 207, 56 L.Ed. 453 (1912). 

5s In the case of Jordan v. Tashiro, 278 U.S. 123, 49 Sup. Ct. 47, 73 L.Ed. 214 (1928), the 
Supreme Court affirmed a state court decision upholding a treaty provision alleged to be in 
conflict with state laws. 

% Todok v. Union State Bank, 281 U.S. 449, 50 Sup. Ct. 363, 74 L.Ed. 956 (1930). 

57 Engen v. Union State Bank, 118 Neb. 105, 223 N.W. 664 (1929). 8 Stat. 60, 64 (1783); 
8 Stat. 232, 234 (1816); 8 Stat. 346, 354 (1827). 

58 “But if we attempted to use the treaty-making power to deal with matters which did 
not pertain to our external relations but to control matters which normally and appropriately 
were within the local jurisdiction of the States, then I again say there might be ground for im- 
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strued as prevailing over rights vested in a state unless it expressly divests 
the states of these rights. 

This concludes our study of the position of treaties in the constitu- 
tional system of the United States. The results of our investigation may 
be briefly summarized as follows: As a general principle, the express con- 
stitutional requirements place limitations on treaty-making, but these are 
the only constitutional limitations thus far recognized. It is probable that 
in cases of alleged conflict between treaties and acts of Congress, both of 
which form part of the supreme law of the United States, the Supreme 
Court has shown a bias in favor of the latter. Nevertheless when a treaty 
conflicts with an earlier statute the Court will uphold the treaty.5° More- 
over, in one case the Court held the treaty-power to extend further than 
the enumerated legislative powers of Congress.® State laws, and ordi- 
nances issued under state law, if in conflict with provisions in treaties, must 
yield to the treaties and are inapplicable when conflicting with rights aris- 
ing from a treaty. The only exceptions are treaties in conflict with public 
policy or with rights clearly within the powers of the states. Thus treaties 
occupy the same general position as do congressional statutes; and, as law, 
treaties are to be applied by the courts in deciding any controversy as to 
private rights derived from treaties. 

The Court applies treaties equally with other forms of national law, 
without passing directly upon questions involving the international obli- 
gations of the United States." Nevertheless, it has said on occasion that 
no ruling made on treaties could in any way relieve the nation of its inter- 
national responsibility, but that the question of international obligation 
was a matter for the determination of the political branches of the govern- 
ment.” Thus the Court has indicated that any modification of a treaty 
would be a proper subject matter for negotiation between the parties and 
that the Court’s decision would apply only to the questions arising under 
the treaty. 

If rights vested under the treaty depend on the purpose of the parties; 
which, however, is in doubt, the Supreme Court may consider matters in 


plying a limitation upon the treaty-making power that it is intended for the purpose of having 
treaties made relating to foreign affairs and not to make laws for the people of the United 
States in their internal concerns through the exercise of the asserted treaty-making power.” 
Charles E. Hughes, Proceedings, supra note 45. See, Rocca v. Thompson, supra note 54. 

589 See Cook v. United States, supra note 51. 

* Missouri v. Holland, supra note 4o. 


* Supra note 47. Cf. also Devlin, supra note 6, 94, § 94. 


® Statements to this effect were made in Whitney v. Robertson, supra note 46; Head 
Money Cases, supra note 46; Factor v. Laubenheimer, supra note 1, 106. 
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connection with the negotiation of the treaty, in an endeavor to determine 
the true construction.® In a number of cases the Court gave a great deal 
of attention to evidence indicating the policy of the President and the 
State Department either at the time the treaty was signed or in subse- 
quent years.°4 Any evidence of intention or policy such as the travaux 
préparatoires®’ may indicate the purpose of the parties, but the Court is 
not necessarily bound by this evidence. A number of cases have been de- 
cided in which the Court looked not only to the preparatory work but also 
to later diplomatic correspondence between the parties as evidence of 
their purpose, and in so doing was guided by the attitude of the political 
departments.” 

There have been a number of cases arising from the various treaties of 
cession by which the United States has on several occasions acquired terri- 
tory from other nations. It was said, in United States v. Arredondo,” that a 
treaty of cession was a “deed of the ceded territory, the sovereign is the 
grantor, the act is his, so far as it relates to the cession, the treaty is his act 
and deed, and all courts must so consider it.’’ Although the cases arising 
under these treaties may be of importance, it is not our purpose to study 
them in detail, but only as they are illustrative of other topics under dis- 
cussion. Most of these cases arose under the treaty with Spain and the 
United States signed in 1819 and ratified in 1821. In nearly all of them 
the Court followed the policy and action of the political departments.” 

There is another large group of cases that will not receive much con- 
sideration in this study, namely, treaties with the Indian tribes which 
have been of some importance in the history of our country,” but which 

63 Cf. Terrace v. Thompson, 263 U.S. 197, 44 Sup. Ct. 15, 68 L.Ed. 255 (1923); Rocca v. 
Thompson, 223 U.S. 317, 32 Sup. Ct. 207, 56 L.Ed. 453 (1912); Kinkead v. United States, 150 


U.S. 483, 511, 14 Sup. Ct. 172, 37 L.Ed. 115 2 (1893); United States v. Texas, 162 U.S. 1, 16 
Sup. Ct. 725, 40 L.Ed. 867 (1896); Cook v. United States, supra note 51; Factor v. Lauben- 
heimer, supra note 1. 

6s The Court attached much weight to the views of the State Department, expressed some 
years after the treaty between the United States and Japan, of 1911, had entered into force. 
Terrace v. Thompson, supra note 63. 

*s Cook v. United States, supra note 51; also see Miller, R. W., Preparatory Work in the 


Interpretation of Treaties, 17 Iowa L. Rev., 366, 373 (1932); Chang, The Interpretation of 
Treaties by Judicial Tribunals (1933), 131-140. 


Terrace v. Thompson, supra note 63. 
67 United States v. Arredondo, 6 Pet. (U.S.) 691, 738, 8 L.Ed. 738 (1832). 
Crandall, supra note 14, 569-574. 


6 United States v. Percheman, 7 Pet. (U.S.) 51, 8 L.Ed. 604 (1833); cf. Crandall, supra 
note 68. 


7° Since 1871, pursuant to congressional legislation then enacted, no treaties are made with 
Indian tribes. 15 Stat. 7 (1867). Cf. 2 Butler, supra note 14, c. 14. 
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by their very nature differ from treaties between independent nations.” 
Although in theory an Indian treaty after proclamation by the President 
is as much law as any other treaty, in practice the Supreme Court has con- 
sistently recognized a difference in the two types of treaties both as to the 
nature of the compact as well as in the manner of construction.” There 
may be some question whether these are treaties in an international sense, 
but it can not be doubted that they are treaties in our system of law. For 
our purpose these treaties and cases arising under them will not be con- 
sidered as treaties, as the term is used in international law. 

Since it is the function of the Supreme Court to decide questions in- 
volving private rights arising under a treaty it results that the Court must 
interpret or place constructions upon treaty provisions that are in litiga- 
tion. These constructions, taken as a whole, constitute the principal con- 
tribution made by the Supreme Court to this phase of international law. 
It is an elementary rule that the Court will never place any interpretation 
on a law unless there is a bona fide dispute concerning the rights involved, 
and this fact is especially true in so far as treaties are concerned. Cases 
appear on the Supreme Court docket either for review from the highest 
state courts and from the lower federal courts or by reason of the original 
jurisdiction of the Court. 

The Supreme Court, in these cases, is applying an international com- 
pact as part of the municipal law to litigations involving private rights 
under national law.”* This constitutes the full extent of the Court’s power, 
and thus it happens that the task of interpretation comprises the principal 
work of the Supreme Court on treaties.’* The Court has ordinarily em- 
ployed the two terms interpretation and construction to mean the same 
thing; since this is true, they will be employed here in the same manner.’ 
The formulation of certain constructions usually results from any of a 
number of causes; that is, some constructions may be the result of a policy 
formulated for that particular case, some may be the result of previous de- 
cisions, while others may be reached because of being in accord with 
“public policy.” The Supreme Court may claim it is conforming to a 
liberal or broad construction, although exactly what is meant by these 

7 Jones v. Meehan, 175 U.S. 1, 20 Sup. Ct. 1, 44 L.Ed. 49 (1899). 

7 Ibid. 

73 Cf. Scott, The Legal Nature of International Law, 1 Am. Jour. Int. L. 831-866 (1907); 
and Willoughby, The Legal Nature of International Law, 2 Am. Jour. Int. L. 357-365 (1908). 


74 Cf. Tennant, The Judicial Process of Treaty Interpretation in the United States Supreme 
Court, 30 Mich. L. Rev. 1016-1045 (1932). 


75 Cf. Goetze v. United States, 103 Fed. 72 (S.D.N.Y. 1900); and Devlin, supra note 6, § 115. 
% Cf. 2 Butler, supra note 14, 363-64, § 461. 
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terms may be difficult to understand from a study of the cases.”’7 It may 
be a liberal construction if the case is decided in favor of those whose 
rights are acquired by the contract, that is, the nationals of the other 
party to the treaty, and this results in a narrow construction with respect 
to the rights of American citizens.”* To uphold a contention of liberality 
one must define that term, yet in the decisions of the Supreme Court it is 
neither clearly explained nor defined. One may look to see what general 
principles or rules have been formulated by the Court.’ 

In construing treaty provisions the Court has regarded treaties as inter- 
national compacts to be faithfully observed by the United States. Anv 
other view would have made it difficult for the United States to meet its 
international obligations. The tendency is for the Supreme Court to con- 
strue treaties in the highest good faith in so far as the other party is con- 
cerned, a principle of construction which the Court has consistently as- 
serted. It was said by Justice Brown in Tucker v. Alexandroff*®® that the 
particular convention in question was operative upon both parties “and 
intended for their mutual protection,” and therefore that the treaty 
“should be interpreted in a spirit of uberrima fides, and in a manner to 
carry out its manifest purpose.’’ There are hardly any exceptions to this 
principle of the Court. Since the United States is only one party to a 
treaty and the treaty appears on the statute books, the Supreme Court 
is really determining rights arising under municipal law; but has in almost 
every decision, in so far as its power of interpretation is concerned, looked 
to and upheld the principle of “good faith.’”’* 

There may be certain exceptions to the above rule. For example, as has 
been pointed out above, when there is a conflict between a treaty and a 
later act of Congress then the Court follows the legislative branch of the 
government. With this exception it has been the policy of the Court to 
construe treaties as binding instruments, and even in those cases in which 
acts of Congress have been applied over conflicting treaties the decisions 
did not relieve the United States of its international obligation, a fact 
which has been readily admitted by the Court.” 

77 Chang, The Interpretation of Treaties by Judicial Tribunals (1933), c. 1. 

78 [bid., 185; Hyde, C. C., Interpretation of Treaties by the Supreme Court, 23 Am. Jour. 
Int. L. 824-828 (1929). 

79 In Goetze v. United States, supra note 75, it was thought that construction had a broader 
meaning than interpretation, but there is no indication that this view has prevailed among 
Supreme Court justices. 

8° Tucker v. Alexandroff, 183 U.S. 424, 437, 22 Sup. Ct. 195, 46 L.Ed. 264 (1902). 

8: Head Money Cases, supra note 46, 598. Fuller, C. J., said, “It (the treaty) depends for 
the enforcement of its provisions on the interest and the honor of the governments which are 
parties to it.”” Cf. Tennant, supra note 74, 1038-1039. 

82 Supra note 47. 
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Another principle of the construction of treaties which is often con- 
sidered in international law is that a vital change in circumstances justifies 
the renunciation of a treaty. It may be a matter of dispute whether under 
the prevalent system of law the Court would apply the doctrine. It ap- 
pears that the Supreme Court has never held a treaty provision inapplica- 
ble on the ground that circumstances had vitally changed since the negoti- 
ation of the treaty.** Indeed, it is rather unlikely that the Court in prac- 
tice would adopt the doctrine of rebus sic stantibus, and declare a treaty 
unenforceable for this reason. The principles involved in questions of the 
effect of war on treaties are somewhat analogous to this doctrine. How- 
ever, there is a difference in these two phases of treaty interpretation.** In 
this case study, the principle of rebus sic stantibus may be passed over, for 
there have been no cases before the Supreme Court directly involving the 
doctrine and further discussion would be mere speculation.*s 

There is a special “‘so-called’’ rule of construction that merits considera- 
tion at this point, namely, the rule of liberal interpretation. It is often 
said that the Supreme Court applies the fundamental principle that 
treaties should receive a liberal interpretation to give effect to their ap- 
parent purpose. This was the assertion of Justice Brown in Tucker v. 
Alexandroff (1902). If, however, there is a rule of liberal construction, 
as he infers, the significant question arises as to what is meant by the 
term “liberal.’”” To attempt an answer to this question it is important to 
trace the history of the “‘rule.’”’ It was perhaps in the embryonic stage of 
development in 1796 when it was first stated as dictum by Justice 
Patterson in the case of Ware v. Hylton.* 

In that case the statement was made that treaties should be construed 
liberally. Justice Patterson claimed that, “The construction of a treaty 
made in favor of such creditors, and for the restoration and enforce- 
ment of pre-existing contracts, ought to be liberal and benign.’’** This 
comment was mere dictum; certainly it had no bearing on the case and 
could hardly be considered a rule laid down by the Supreme Court. A few 
years after Ware v. Hylton, the liberality “rule” appeared in the form of a 
question in Shanks v. Dupont.*® Justice Story, delivering the opinion 


83 Pergler, C., Judicial Interpretation of International Law in the United States (1928), 180 
8s Cf. Karnuth v. United States, 279 U.S. 231, 244, 49 Sup. Ct. 274, 73 L.Ed. 677 (1929). 

8s Cf. Hooper v. United States, 22 Ct. Cl. 408, 464 (1887). 

% 183 U.S. 424, 437, 22 Sup. Ct. 195, 46 L.Ed. 264 (1902). 

87 Ware v. Hylton, 3 Dall. (U.S.) 199, 1 L.Ed. 568 (1796). 

88 Tbid., 256. 


8s Shanks v. Dupont, 3 Pet. (U.S.) 242, 7 L.Ed. 666 (1830). 
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of the Court, said, “If the treaty admits of two interpretations, and one is 
limited, and the other liberal; one which will further, and the other ex- 
clude private rights; why should not the liberal exposition be adopted’’?*° 
The implication, of course, is that Justice Story approved the rule, but it 
is apparent from an analysis of the case that the rule, presented as a ques- 
tion, was not the basis of the decision. The treaty might have been more 
narrowly construed, it is admitted, but it is questioned whether the Court 
actually set down a rule of liberality and followed it, for the case was de- 
cided on other principles of law. 

Justice Swayne said, in Hauenstein v. Lynham, that the rule of liberal 
construction was ‘‘the settled rule in this court,’ and cited the case of 
Shanks v. Dupont.” It would appear that if Justice Swayne meant by this 
statement that Justice Story had applied the rule in Shanks v. Dupont he 
undoubtedly erred. Moreover, it is questioned whether Justice Swayne 
himself applied the “rule” in Hauenstein v. Lynham, although he rendered 
lip-service to it as a doctrine of law.” In that case the Court interpreted 
the treaty according to its obvious meaning, and so far as the decision was 
concerned, there was no need for the assertion made by Justice Swayne. 

Justice Field, in Geofroy v. Riggs,?4 again asserted the principle that 
treaties should receive a liberal construction. He inferred that this was 
the principle followed in In re Ross, and in the dissent in Kinkead v. 
United States. But in Geofroy v. Riggs the treaty was not interpreted in 
the light of the liberal interpretation “‘rule,’”’ for the Court decided the 
case in accordance with the intention and purposes of the contracting 
parties, and also upon the principle of “good faith.’’ Apparently the al- 
leged rule might have been omitted and the same conclusion reached, con- 
sequently its statement may be considered as dictum. It is also question- 
able whether the Court really applied the rule in the case of Jn re Ross.% 

9° Tbid., 249. 

* Hauenstein v. Lynham, 100 U.S. 483, 487, 25 L.Ed. 628 (1879). 

% Supra note 89. 

93 Supra note gt. 

94 Geofroy v. Riggs, 133 U.S. 258, 271, 10 Sup. Ct. 295, 33 L.Ed. 642 (1890). 

95 In re Ross, 140 U.S. 453, 11 Sup. Ct. 897, 35 L.Ed. 581 (1891). 


% Kinkead v. United States, 150 U.S. 483, 511, 14 Sup. Ct. 172, 37 L.Ed. 1152 (1893), 
Shiras, J. dissenting, “But when we consider that we are dealing with an international instru- 
ment, transferring territorial dominion from one sovereign to another, a broader and more 
liberal construction should be put on the language used. Hauenstein v. Lynham, 100 U.S. 483; 
Head Money Cases, 112 U.S. 580.” 


97 Cf. also Factor v. Laubenheimer, supra note 1, 195-196, Stone, J., “In choosing between 


conflicting interpretations of a treaty obligation, a narrow and restricted construction is to be 
avoided as not consonant with the principles deemed controlling in the interpretation of inter- 
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Has there ever been a Supreme Court case in which the statement of the 
rule was other than dictum? Possibly Tucker v. Alexandroff,* and Jordan 
v. Tashiro” are such cases. In the former case there may be some merit in 
the contention that Justice Brown did actually apply the liberal construc- 
tion principles, which, through frequent assertion by the Court, even by 
way of dicta in the earlier cases had now become established as a rule of 
treaty construction. At the same time, however, Justice Brown brings in 
other principles by claiming that a treaty should always be interpreted in 
the highest good faith and that it is necessary to look to the practice of na- 
tions and the intention of the parties. Moreover, in Tucker v. Alexandroff 
it is questioned whether the Court could not have reached the same con- 
clusion without reverting to the “rule”’ of liberal construction. In fact, the 
strong dissenting opinion must carry much weight.’ 

In Neilson v. Johnson'* the Supreme Court did not accept or follow the 
liberal construction theory, but examined the preparatory work for evi- 
dence as to what was the proper interpretation of the treaty. Nor have the 
Supreme Court justices always rendered lip service to the liberal construc- 
tion principle. If Tucker v. Alexandroff and Jordan v. Tashiro be excepted, 
it may be doubted whether there is any case in which the principle is laid 
down as binding. The Court has certainly applied the rule that treaties 
should be construed in the best of faith in so far as the other party to the 
treaty is concerned, but this is not the same thing as applying a rule of 
liberal construction; that is, deciding treaty provisions broadly in the in- 
terest of those whose rights accrue as a result of the action of the other 
party or in favor of the other party signing the treaty.'” 

In Terrace v. Thompson’ the Court, in reaching its decision, accepted as 
conclusive evidence the correspondence between Secretary of State Bryan 


national agreements. Considerations which should govern the diplomatic relations between 
nations, and the good faith of treaties, as well, require that their obligations should be liberally 
construed so as to effect the apparent intention of the parties to secure equality and reciprocity 
between them. For this reason if a treaty fairly admits of two constructions, one restricting 
the rights which may be claimed under it, and the other enlarging it, the more liberal construc- 
tion is to be preferred.” 


98 Supra note 7. 

99 Jordan v. Tashiro, 278 U.S. 123, 49 Sup Ct. 47, 73 L.Ed. 214 (1928). 

100 See note criticising the majority opinion, 15 Harv. L. Rev. 657-658 (1902). Gray, J., 
Fuller, C. J., Harlan and White, J. J., dissented in Tucker v. Alexandroff. 

tot Neilson v. Johnson, 279 U.S. 47, 49 Sup. Ct. 223, 73 L. Ed. 607 (1929). 


1 Cf. Westlake, Int. Law (1904), 282-283, Pt. I. He mentions two forms of interpretation. 
One of these he claims to be a broader principle of construction and he cites as an example, 
Whitney v. Robertson, 124 U.S. 190, 8 Sup. Ct. 456, 31 L.Ed. 386 (1888). 


3 Terrace v. Thompson, 263 U.S. 197, 224, 44 Sup. Ct. 15, 68 L.Ed. 255 (1923). 
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and the Japanese Ambassador. Although this correspondence took place 
some years after the treaty was signed, it was thought to indicate clearly 
the intention of the parties. The doctrine of liberal construction was 
stated as a principle of interpretation in Factor v. Laubenheimer,'** but it is 
doubtful whether the Court will even refer to the principle if the treaty 
provision in question is clear and not ambiguous. The alleged rule was en- 
tirely ignored in Rocca v. Thompson,’ perhaps due to the fact that any 
application of a liberal construction rule or a hint of following such a rule 
would have meant reaching an entirely different conclusion. As a matter 
of fact, in this case the Court applied a narrow construction of the treaty. 

By way of summary, the conclusion is reached that there is no rule of 
liberal construction binding upon the Court, so that it must be applied in 
all cases involving the interpretation of a treaty; nor can the other princi- 
ples of treaty construction, which the Court has from time to time assert- 
ed, be considered in the light of binding rules. For example, Factor v. 
Laubenheimer,’® the most recent case in which the interpretation of a 
treaty was involved, states with approval practically all of the principles 
of treaty construction contained in earlier decisions, and discussed above. 
“If a treaty fairly admits of two constructions, one restricting the rights 
which may be claimed under it, and the other enlarging it, the more liberal 
construction is to be preferred Considerations which should gov- 
ern. ... the good faith of treaties . . . . require that their obligations 
should be liberally construed so as to effect the apparent intention of the 
parties In ascertaining the meaning of a treaty we may look be- 
yond its written words to the negotiations and diplomatic correspondence 
of the contracting parties relating to the subject matter In resolv- 
ing doubts the construction of a treaty by the political department, while 
not conclusive upon courts called upon to construe it, is nevertheless of 
weight.’’"°7 

It is suggested, however, that these principles were not a controlling 
factor in determining the conclusion of the Court, but, rather, were 
brought in as supporting arguments to show the correctness of the con- 
clusion. Thus, after deciding that the right of extradition existed only by 
treaty, the Court turned to the pertinent treaty provisions. It found that 
the offense charged was contained only in the supplementary extradition 
treaty of 1889, which provided that “certain offenses, those enumerated 
in the classes numbered 4 and 10, and in the unnumbered class” were 

104 Supra note 1. 

ts Rocca v. Thompson, 223 U.S. 317, 32 Sup. Ct. 207, 56 L.Ed. 453 (1912). 

10 Supra note 1, 196. 107 bid. 





622 THE UNIVERSITY OF CHICAGO LAW REVIEW 


extraditable only if “‘made criminal” or “‘punishable” by the laws of both 
countries. But the crime with which Factor was charged did not fall 
within these classes, and hence, according to the Court, was not subject to 
the limitations quoted above. This “distinction, appearing on the face of 
the convention,” seems to have been the controlling factor in the decision. 
In other words, the Court examined the treaty, decided the case and then 
showed that its conclusion was in harmony with the various principles of 
treaty interpretation which it has asserted in previous cases. 

The source of these principles cannot be precisely nor authoritatively 
determined. There is good ground for arguing that the Court drew them 
from commonly accepted principles of customary international law, at 
least to a large extent. This is borne out by the fact that in many of the 
decisions citations to eminent international law authorities may be found, 
and because from its earliest history the Supreme Court has considered 
itself bound “‘to receive the law of nations in its modern state of purity and 
refinement.’’*” 


18 Ware v. Hylton, 3 Dall. (U.S.) 199, 281, 1 L.Ed. 568 (1796). 
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NOTES 


PURCHASE BY THE TRUSTEE IN BOND ISSUE FORECLOSURES 


The foreclosure of trust deeds securing bond issues has been the source of a 
large number of difficult problems, one of the most troublesome of which is the 
adjustment of the relationship between majority and minority bondholders in 
realizing on the mortgage security." Upon default, the traditional procedure has 

' The difficulties have been accentuated by the attitude the courts have assumed toward 
bond issue foreclosures. Conventional rules derived from mortgage foreclosure cases have 
generally been applied, and the reorganization phase of bond issues has been ignored. Thus the 
courts have frequently denied minority bondholders the right to intervene in the foreclosure 


proceedings, on the theory that the trustee represents adequately the interests of all bondhold- 
ers. Palmer v. Bankers’ Trust Co., 12 F. (2d) 747 (C.C.A. 8th 1926); Guaranty Trust Co. v. 
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been to attempt a reorganization by means of a bondholders’ protective com- 
mittee with which the bonds are deposited.? At a foreclosure sale the committee 
is in a position of great advantage; it can use its deposited bonds to apply on the 
purchase price of the property, and need raise only enough cash to pay the dis- 
tributive share of non-depositing bondholders and the expenses incident to sale 
and reorganization. Because of the large amount of cash necessary, outsiders 
are usually precluded from bidding at the sale. The danger to dissenters that 
the sale price will be wholly inadequate is readily apparent.’ 

In an attempt to protect the interests of the non-depositing bondholders, a 
number of practices have been developed by the courts. An upset price may be 
set;4 confirmation of the sale may be refused unless the purchase price is ade- 
quate;’ or confirmation may be refused unless the sale is made pursuant to a 
fair plan of reorganization® which offers an equal opportunity to participate to 
all bondholders of the same class.’ 

A further attempt to solve this difficult problem is presented by the recent 
case of Straus v. Chicago Title and Trust Co., in which the Illinois Appellate 
Chicago, M. & St. P. Ry. Co., 15 F. (2d) 434 (D.C.N.D. Ill. 1926); Chicago, G.W.R. Land Co. 
v. Peck, 112 Ill. 408, 435-436 (1885); St. L. & Peoria R. Co. v. Kerr, 153 Ill. 182, 196, 38 N.E. 
638 (1894); Farmers’ Loan & Trust Co. v. Lake St. Elevated R. Co., 173 Ill. 439, 450-460, 51 
N.E. 55 (1898); American Trust & Safe Deposit Co. v. 180 E. Delaware Bldg. Corp., 262 Ill. 
App. 67 (1931). Similarly, foreclosure records lacked any indication of the existence of a bond- 
holders’ protective committee. 

2 See Rodgers, Rights and Duties of the Committee in Bondholders’ Reorganizations, 42 
Harv. L. Rev. 899 (1929); Rohrlich, Protective Committees, 80 Univ. Pa. L. Rev. 670 (1932); 
note, 43 Yale L. Jour. 330 (1933). 

3 The amount to be received by the non-depositors is determined by the amount bid at fore- 
closure sale. Inasmuch as there is practically no competition the bondholders’ committee will 
be able to name its own price, subject to the possibility of judicial review. The committee will 
set the price as low as possible, to reduce the amount of cash needed to pay off the non-deposi- 
tors. 

4 For the development of the upset price doctrine, see Spring, Upset Prices in Corporate 
Reorganization, 32 Harv. L. Rev. 489 (1919); Weiner, Conflicting Functions of the Upset 
Price Doctrine in a Corporate Reorganization, 27 Col. L. Rev. 132 (1927); Kearns, Upset Price 
in Corporate Reorganizations, 26 Ill. L. Rev. 325 (1931). 

$s Federal Title Guaranty Co. v. Lowenstein, 113 N.J. Eq. 200, 166 Atl. 538 (1933); Michi- 
gan Trust Co. v. Cody, 249 N.W. 844 (Mich. 1933). 

* Investment Registry v. Chicago & M. E. R. Co., 212 Fed. 594, 609 (C.C.A. 7th 1913); 
Guarantee Trust Co. of New York v. Missouri Pac. Ry. Co., 238 Fed. 812, 816 (D.C.E.D. Mo. 
1916). 


7 See Rodgers, supra note 2, go1-go2, and authorities there cited. 


§ 273 Ill. App. 63 (1933). A minority bondholder, owning less than one per cent of the en- 
tire issue, appealed from an order denying him leave to file an intervening petition setting out 
that a decree of sale had been entered three months before, and that no efforts had been made 
to hold a sale. The petitioner sought to have the mortgaged property sold at a fair price to be 
set by the court, and, unless the property was bid in at that price, sought to have the trustee 
directed to purchase at the sale for an amount equal to the mortgage indebtedness. The trus- 
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court held (1) the trustee under the trust indenture has the power to bid in the 
property for the benefit of all bondholders, and (2) if no outsider bids the full 
value of the property as fixed by the court, under some circumstances the trustee 
is under a duty to bid in the property at the sale, and will be compelled by the 
court to do so. This result was reached on the unique theory that the court of 


equity was exercising its jurisdiction over trusts rather than over foreclosure 
proceedings. 


The power of the trustee to purchase the property on behalf of all bondhold- 
ers, in the absence of specific enabling provisions in the trust indenture, has been 
both affirmed’ and denied.*® No case admitting such power, however, has per- 
mitted or required its exercise over the objections of the trustee and the major- 
ity group. Heretofore the device of purchase by the trustee at the foreclosure 
sale has been used only as a means of avoiding a cash payment to minority 
bondholders, and as one possible way of forcing a plan of reorganization on them. 
The prior decisions, moreover, have not enunciated a definite rule governing 
all situations,” as may have been the intention of the present case.” 

The decisions denying the power of the trustee to purchase at the sale ignore 


tee contended that there was no provision in the trust deed giving him the power to purchase 
the property for the benefit of all bondholders; that if he did make the purchase the bondhold- 
ers would own the property as tenants in common, and innumerable title difficulties would 
arise; and that even if he did have the power to bid the exercise of that power was discretionary 
and immune from court interference in the absence of bad faith or gross negligence on the part 
of the trustee. Held: order denying leave to intervene reversed. 


9 Hoffman v. First Bond & Mortgage Co., 116 Conn. 320, 164 Atl. 656 (1933); Silver v. 
Wickfield Farms, Inc., 209 Iowa 856, 227 N.W. 97 (1929); First National Bank v. Neil, 137 
Kans. 436, 20 P. (2d) 528 (1933); noted in 47 Harv. L. Rev. 358 (1933); Nay Aug Lumber Co. 
v. Scranton Trust Co., 240 Pa. 500, 87 Atl. 843 (1913); Watson v. Scranton Trust Co., 240 
Pa. 507, 87 Atl. 845 (1914). 

The trust indenture may expressly authorize the trustee to buy the mortgage security for 
all the bondholders. Sage v. Central R. R. Co., 99 U.S. 334, 25 L. Ed. 394 (1879); Etna Coal & 
Iron Co. v. Marting Iron & Steel Co., 127 Fed. 32 (C.C.A. 6th 1904); Real Estate Trust Co. v. 
Pa. Sugar Refining Co., 239 Pa. 456, 86 Atl. 1074 (1913). 

The bondholders may impliedly assent to a purchase by the trustee. Barnes v. Chicago, 
M. & St. P. Ry., 122 U.S. 1, 20, 7 Sup. Ct. 1043, 30. L. Ed. 1128 (1887). 


‘© Equitable Trust Co. v. U.S. Oil & Refining Co., 35 F. (2d) 508 (D.C. Wyo. 1928); Werner, 
Harris & Buck v. Equitable Trust Co., 35 F. (2d) 513 (C.C.A. roth 1929); Bradley v. Tyson, 
33 Mich. 337 (1876); Detroit Trust Co. v. Stormfeltz-Loveley Co., 257 Mich. 655, 242 N.W. 
227 (1932); Beckman v. Emery-Thompson Co., 9 Ohio App. 275 (1918). 


"' For example, it was said in First National Bank v. Neil, supra note 9, at 446: “A positive 
and definite rule cannot be laid down as to when a court should make an order permitting the 
trustee, under a deed of trust where specific authority is lacking, to bid on behalf of the bond- 
holders under terms and conditions the court may fix, as such an order must necessarily de- 
pend on the existing facts and circumstances.” 


‘2 Inasmuch as the case was not before the court on its merits but only on the denial of the 
motion to intervene, much of the language of the opinion might well have been omitted. Its 


inclusion indicates a desire by the court to settle the correct procedure to be followed in future 
foreclosures. 
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the suggestion that the foreclosure of a trust deed is substantially a proceeding 
for the enforcement and liquidation of a trust, and stress instead the non- 
depositing bondholders’ rights to be paid in cash. As was stated in Werner, 
Harris & Buck v. Equitable Trust Co.:*3 


There was no power in the court to compel the holder of a single bond to participate 
in a bid for the property, if he did not wish to do so; the rights of the bondholders were 
measured by their bonds and the trust deed securing the same and any provision absent 
therein authorizing the trustee to bid for and on behalf of the bondholders, there was no 
power in the court to confer such authority upon the trustee . . . . if the property is 
sold at public sale he has a right to take his proportion of the best bid that can be se- 
cured in cash and cannot be compelled to become an owner of an undivided interest in 
the property. 


On this theory it would seem that even though the trustee did purchase the 
property at foreclosure sale the dissenters could nevertheless recover their pro 
rata share of the purchase price in cash."4 Moreover, a state statute which au- 
thorized a trustee to bid at the request of the majority bondholders was held un- 
constitutional as impairing the obligation of contract. 

Another objection to the trustee-purchase device is that serious title prob- 
lems may arise. Upon purchase by the trustee it has been suggested that each 
bondholder acquires an estate in the property which may be subjected to the 
lien of judgments and dower or curtesy; as a result, the trustee will be unable 
subsequently to pass a merchantable title to the property. It would seem, how- 
ever, inasmuch as the trustee holds title to the property for the sole purpose of 
liquidation by resale, that the bondholders have an interest only in the pro- 
ceeds of the sale, and not in the property to be sold.”* This potential] difficulty as 
to title may also be avoided by the insertion of a provision in the decree of sale 
that the bondholders’ interest in the property is deemed to be personalty, and 
the entire legal and equitable fee is vested in the trustee. Similar provisions in 
trust instruments as to the nature of the interest of the beneficiaries have been 
upheld.*? 

It has also been urged that the Statute of Uses would execute the trust and 
vest legal title to the property in the bondholders, who might thereupon main- 


'3 Supra note 10, at 514. 

'4 Beckman v. Emery-Thompson Co., supra note 10; but cf. Yondorf v. Newman, Ill. App., 
1st Dist., no. 36185, decided Dec. 11, 1933. 

's Detroit Trust Co. v. Stormfeltz-Loveley Co., supra note 10. 

© Pomeroy, Equity Jurisprudence (4th ed. 1918), § 992: ‘Where the trust is to sell the 
corpus of the property and to distribute the proceeds among the creditors, legatees and the 
like, the beneficiaries plainly acquire no proper estate in the original trust fund prior to its sale; 
their right and interests attach to the proceeds of this fund, which are to be paid to or dis- 
tributed among them.” Cf. Rogers v. New York & T. Land Co., 134 N.Y. 197, 217, 32 N.E. 
27, 34 (1892). 

17 Duncanson v. Lill, 322 Ill. 528, 153 N.E. 618 (1926); Sweesy, Admx. v. Hoy, 324 Ill. 
319, 155 N.E. 323 (1927); Aronson v. Olsen, 348 Ill. 26, 180 N.E. 565 (1932). 
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tain an action for partition. Inasmuch as sufficient duties are imposed on the 
trustee to make the trust an active one and not subject to the operation of the 
Statute of Uses, however, it has been held that such a suit could not be main- 
tained.** 

Several more serious objections may be made. It would seem that the power 
of a court of equity to authorize a trustee to deviate from the terms of an ortho- 
dox trust should not be extended to allow deviation from trust deeds securing 
bond issues. In the last analysis, an orthodox trust and a trust to secure a bond 
issue differ inherently in nature; the latter is in substance a mortgage,’® adapted 
to the needs of large financing. The trustee in such cases is a nominal party, and 
the courts should not be misled because he is described as ‘“‘trustee.’’”° To extend 
the function of trust deeds to situations not contemplated by the parties may 
seriously cripple their commercial expediency. 

Moreover, if it be insisted in the face of these arguments that the trustee has 
the power to make the purchase, the broad language of the Straus decision 
should be limited carefully. The opinion is perhaps open to the construction that 
the trustee will be required to purchase in all cases where there is no bid by an 
outsider at the upset price set by the court. This ignores entirely the possibility 
that the majority may be able to refinance the property and pay the minority 
the sum they would have received if an outsider had bid the upset price at the 
sale. In such a case it would seem there is no sound justification for requiring 
the trustee to bid at the behest of the minority. 

If thus limited, the effect of the decision will be to allow the court to establish 
and enforce an effective upset price. Heretofore, attempts to utilize the upset 
price device in protecting minority bondholders have often proved futile.” 
Prices once set have in many instances been reduced by the court to allow com- 
mittees to consummate purchases when they otherwise would have been unable 
to do so. If in the future the majority is unable to purchase at a price fixed by 
the court, under this interpretation of the Straus decision the property must be 
bid in by the trustee. 

Even where the committee cannot pay non-depositors on the basis of the 
price set by the court, if a substantial majority of the bondholders agree to a 
plan of reorganization which has been adjudged fair and offers the minority 
equal rights to participate, the trustee should not be required to purchase. To 
hold otherwise would increase substantially the potential “nuisance value”’ of 
the dissenter’s bonds. 


'® Hoffman v. First Bond & Mortgage Co., supra note 9; Yondorf v. Newman, supra note 


14. 


9 First National Bank v. Neil, supra note 9. 

2° See Posner, Liability of the Trustee under the Corporate Indenture, 42 Harv. L. Rev. 
198 (1928); cf. Ettlinger v. Persian Rug & Carpet Co., 142 N.Y. 189 36 N.E. 1055 (1894). 

* Fearon v. Bankers Trust Co., 238 Fed. 83 (C.C.A. 3d 1916); Sebree v. Cassville & W. R. 


Co., 212 S.W. 11 (Mo. 1919); Farmers Loan & Trust Co. v. Oregon & Pacific R.R. Co., 28 Ore. 
44, 40 Pac. 1089 (1895). 
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The result in the Straus case is justified by the court as a method of maintain- 
ing the status quo until general business conditions improve, thereby protecting 
the interested parties from the dangers of a forced sale in a depressed market.” 
Although this object is commendable, the device adopted to effectuate it may 
well involve a sacrifice of certain rights of the bondholders. If the maker or 
guarantor of the bonds is solvent, purchase by the trustee at a high upset price 
would reduce the deficiency judgment otherwise obtainable. Such a result might 
be theoretically defensible as an attempt to protect the interest of the owners or 
of junior liens, but as a practical matter the requirement of a bid by the trustee 
will often operate to shut out such parties in cases where they might otherwise 
have been recognized on traditional reorganization. 

A significant problem raised by the present case is the possibility of reorgani- 
zation subsequent to the purchase by the trustee for the benefit of the bond- 
holders. The language of the opinion would seem to indicate that the trustee is 
to hold and manage the property until an actual liquidation. Before that time 
the trustee would be operating the property without the benefit of specific trust 
directions, and would be forced to turn to the chancellor for instructions to avoid 
the danger of personal liability.** In effect, then, the court would be managing 
the property, and the inefficiency of judicial management is well recognized. 
While some of these objections might be obviated by including detailed terms 
as to the administration of the trust in the decree of sale, it must be remembered 
that the trustee is not selected primarily for his ability to manage the mortgaged 
property. 

If the trustee-purchase device is to become one step toward reorganization, 
however, certain advantages over the present practice might be gained. For 
example, an unquestioned’ jurisdiction over the plan of reorganization, and 
fees and expenses incident thereto, would be conferred upon the court. Where 
the plan takes the form of liquidation by distribution of corporate shares or par- 
ticipation certificates, the courts may still be compelled to face the vexatious 
problem of determining whether new securities are being forced upon the dis- 
senter.’5 

WALTER V. LEEN 


2 Even at a subsequent sale by the trustee the market may still be low and the beneficiaries 
may bid at the resale. Similar problems would then arise with respect to those who do not join 
as in the present situation. 

23 Wahl v. Schmidt, 307 Ill. 331, 138 N.E. 604 (1903); Prine v. Whitten, 87 Ind. App. 407, 
158 N.E. 826 (1927); Ashley v. Winkley, 209 Mass. 509, 95 N.E. 952 (1911); Digney v. Blanch- 
ard, 226 Mass. 335, 115 N.E. 424 (1917); Knipp v. Bagby, 126 Md. 461, 95 Atl. 60 (1915); 
Rogers v. Wheeler, 43 N.Y. 598 (1871). 

24 Such a reorganization would be part of the administration of the trust. Under existing 
practice it has been thought that the court was without jurisdiction to examine the plan of re- 
organization. 

*s This question was raised in Coriell v. Morris White, Inc., 54 F. (2d) 255 (C.C.A. 2d 1931); 
note, 45 Harv. L. Rev. 697 (1932); cf. Canada Southern R. Co. v. Gebhard, 109 U.S. 527, 3 Sup. 
Ct. 363, 27 L. Ed. 1020 (1883). 
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DOES A CORPORATION ACTING AS TRUSTEE HOLD IN 
JOINT TENANCY WITH ITS CO-TRUSTEE? 


The problem of whether or not a corporation acting as a trustee may be a 
joint tenant with an individual acting as a co-trustee is interesting in view of an 
apparent static situation in American legal theory. 

The general rule is that two or more individuals acting as co-trustees will be 
treated as joint tenants, and on the death of one, the legal title to the trust prop- 
erty passes to the survivor or survivors.' This doctrine has been retained even in 
jurisdictions which have abolished joint tenancy by statute.? The retention is 
due to the convenience of the doctrine of survivorship in the administration of 
trust estates. Corporations, however, have never been considered as capable of 
holding in joint tenancy with an individual. The reasons given for this result 
are that there is no mutual right of survivorship because of the corporation’s 
perpetual life and that there is too great a difference between the legal owner- 
ship of the natural person which passes to his heirs and the legal ownership of 
the corporation with its perpetual succession.‘ 

Of the few American decisions on the question of joint tenancy between indi- 
viduals and corporations the most outstanding are Telfair v. Howe,’ and Moore 
Lumber Co. v. Behrman.® In the first, the testatrix directed her executors to pay 
the residue of her estate to a corporation and a non-existent society. The court 
held that since a corporation cannot hold in joint tenancy it could not take the 


whole and that the testatrix therefore died intestate. In the latter case, A, under 
contract with a corporation, furnished material and labor in improving prop- 
erty owned by the corporation and B, a natural person. When A sought to re- 
cover from B, he failed on the ground that B would be liable only if he held in 
joint tenancy with the corporation and that a corporation could not hold in joint 
tenancy either with an individual or another corporation. 


' Daily v. Sherratt, 2 Eq. Cas. Abr. 742 (1738); 1 Perry, Trusts (7th ed. Baldes, 1929), 584, 
§ 343. 

*1 Beach, Trusts and Trustees (1897), 217, § 104; 1 Perry, supra note 1, 584, § 343. 

3 Angell & Ames, Corporations (11th ed. Lathrop, 1882), 167, § 185; 1 Beach, supra note 2, 
217, § 104; 4 Thompson, Corporations (3d ed. White, 1927), 45, § 2457; 1 Tiffany, Real Prop- 
erty (2d ed. 1920), 625, § 191. 

4 Dewitt v. San Francisco, 2 Cal. 289, 290 (1852); Tiffany, supra note 3. See Bennet v. Hol- 
beck, 2 Wms. Saunders 319, note 4, 85 Eng. Rep. 1113 (1682) where it is said, “And this jus 
accrescendi ought to be mutual; which I apprehend to be one reason why neither the king nor 
any corporation can be a joint tenant with a private person. For there is no mutuality: The 
private person has not even the remotest chance of being seised of the entirety, by benefit of 
survivorship, for the king and corporation can never die.” 

But see Co. Litt. § 280 (Coventry, ed. 1830), where Coke expressly says that there may be a 
joint tenancy without equal benefit of survivorship “‘as if a man lets lands to A and B during 
the life of A, if B dies A shall have all by the survivor, but if A dies B shall have nothing.” See 
also § 296. 

$3 Rich. Eq. (S.C.) 235 (1851). 

°144 Misc. 291, 259 N.Y.S. 248 (1932). 
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The only authorities relied on in the latter case were Blackstone’ and the 
English case of The Law Guarantee & Trust Society v. Governor & Co. of the Bank 
of England.* The decision in this case was reluctantly reached by a court that 
felt itself bound by old authority.® As a direct result, Parliament two years 
later adopted legislation which allowed stock to be transferred to and held in 
the name of an individual and a corporation which would be treated as holding 
in joint tenancy with the individual.’ The question was completely settled in 
England in 1899 by an act which empowered corporations to hold real and per- 
sonal property in joint tenancy in the same manner as if they were individuals.” 

What the view of the American courts would be if the problem were presented 
in the trust situation is conjectural, but in view of the New York decision, it is 
quite probable that the old law would be followed. The attitude of the trust 
companies is varying. Some consider the problem important, while others show 
a complete lack of interest. It is an almost universal practice, however, to ex- 
pressly provide in the trust instrument for survivorship in the trust company on 
the death of the individual co-trustee.” 

At one time a corporation was not thought capable of acting as a trustee. 
The lack of conscience in which trust and confidence could be reposed by the 
settlor, the inability of the court of equity to compel performance because the 
artificial body of a corporation could have no conscience on which a court of 
conscience could act, and the impossibility of imprisoning a corporation as a 
method of enforcing equity’s purely personal decrees were thought insurmount- 
able difficulties." But these technical rules have been overcome. The techni- 
calities of joint tenancy do not seem as serious as these, and it is possible that 
the common law may overcome them without the aid of statute. 


GERALDINE W. LUTES 
72 Bl. Comm. 148 
8 24 Q.B.D. 406 (1890). 
9 Willion v. Berkly, 1 Plow. 223, 75 Eng. Rep. 339 (1562); Bennet v. Holbeck, supra note 4. 
1 55 & 56 Vict. c. 39, § 26. 


™ Bodies Corporate Act, 62 & 63 Vict. c. 20. See In re Thompson’s Settlement Trusts, 
[1905] 1 Ch. 229; Godefroi, Trusts & Trustees (4th ed. Williams, 1915), 496. 

” The following is a typical trust deed provision for survivorship in the corporation. “Upon 
the death, resignation, refusal or inability of... .... to act as Trustee hereunder, the Trust 
Company shall have, as sole Trustee, all title, rights, powers, duties, discretions and obligations 
herein conferred upon and vested in said Trustees jointly.” 

"3 Perry, Trusts, supra note 2, § 42; Lewin, Trusts (12th ed. Dale & Streeton 1911), 2. 


4 Perry, supra note 2, 31, § 42; Lewin, supra note 13, 7. 
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THE AFFIRMATIVE DOCTRINE OF MUTUALITY 


The affirmative doctrine of mutuality has been stated thus: If one party to 
a contract is entitled to specific performance, so ipso facto is the other, for the 
equitable remedy if it exists at all must be mutual.t The rule so stated would 
never allow a situation where one party would get specific performance, and yet 
the other party could not. But such situations exist and provide the basis for 
the well established doctrine of lack of mutuality.? On the other hand, the 
affirmative doctrine has been denied altogether, and it has been urged that the 
true rationale where it has been seemingly applied is inadequacy of legal rem- 
edy.3 This explanation has been applied to those cases using the affirmative 
doctrine to justify decrees giving the purchase money to the vendor in con- 
tracts for the sale of personalty‘ as well as of land.’ This denial of the doctrine 
fails to consider (a) the fact that the vendor is relieved of the necessity of show- 
ing inadequacy of legal remedy in jurisdictions applying the mutuality doctrine® 

* Pomeroy, Specific Performance (3d ed. 1926), §§ 6, 165, cases cited; Williston, Contracts 
(1920), § 1443; Clark, Is There a Positive Rule of Mutuality?, 31 Harv. L. Rev. 271 (1917); 
Horack, Specific Performance for Purchase Price, 1 Ia. L. Bull. 53 (1915); Cogent v. Gibson, 
33 Beav. 557 (1864); Raymond v. San Gabriel Valley Land and Water Co., 53 Fed. 883 (1893); 
Clark v. Cagle, 141 Ga. 703, 82 S.E. 21 (1914); Andrews v. Sullivan, 7 Ill. 327 (1845); Bum- 
gardner v. Leavitt, 35 W.Va. 194, 13 S.E. 67 (1891); cases cited 36 Cyc. 565. 

2 The doctrine of lack of mutuality has various formulations reaching divergent results be- 
cause of different limitations of the situations to which each is applicable. But each formula- 
tion when applied denies specific performance to a party otherwise entitled to it, for, it is said, 
the equitable remedy must be mutual. Fry, Specific Performance, (6th ed. 1921), § 460: “A 
contract to be specifically enforced by the court must, as a general rule, be mutual,—that is to 
say, such that it might, at the time it was entered into, have been enforced by either of the 
parties against the other.”” Ames, Lectures on Legal History (1913), 371: “Equity will not 
compel specific performance by a defendant if, after performance, the common-law remedy of 
damages would be his sole security for the performance of the plaintiff’s side of the contract.” 
Cardozo, J. in Epstein v. Gluckin, 233 N.Y. 490, 494, 135 N.E. 861 (1922): ‘“‘What equity exacts 
to-day as a condition of relief is the assurance that the decree, if rendered, will operate without 
injustice or oppression either to plaintiff or defendant.” See also Pomeroy, supra note 1, 
§ 163, 36 Cyc. 629; Cook, The Lack of Mutuality Rule, 36 Yale L. Jour. 897 (1927); Stone, 
The Mutuality Rule in New York, 16 Col. L. Rev. 443 (1916). 

As to the incompatibility of the two doctrines of mutuality as usually stated see Ames, op. 
cit. 379; Clark, supra note 1; Pomeroy, supra note 1, § 165, n. (b). 

3 Hodges v. Kowing, 58 Conn. 12, 18 Atl. 979 (1889); Eckstein v. Downing, 64 N.H. 248, 
9 Atl. 626 (1887); Horack, supra note 1; Lewis, A Vendor’s Right to Specific Performance, 
41 Am. L. Reg. (N.S.) 65 (1902); Walsh, Equity (1930), § 68. 

4 Withy v. Cottle, 1 S. & S. 174 (1822); Adderly v. Dixon, 1 S. & S. 607 (1823); Cogent v 
Gibson, 33 Beav. 557 (1864); Bumgardner v. Leavitt, 35 W.Va. 194, 13 S.E. 67 (1801); 
cases cited Pomeroy, supra note 1, §§ 6, 165; cf. Baker Machinery Co. v. U.S. Fire Apparatus 
Co., 11 Del. Ch. 386, 97 Atl. 613 (1915); Anderson v. Olsen, 188 Ill. 502, 59 N.E. 239 (1901); 
Peck v. Beacon, 272 Ill. App. 424 (1933). 

5 Walker v. Eastern Counties Ry. Co., 6 Hare 593 (1848); Raymond v. San Gabriel Valley 
Land and Water Co., 53 Fed. 883 (1893); Robinson v. Appleton, 124 Ill. 276, 15 N.E. 761 
(1888); cases cited Pomeroy, supra note 1, §§ 6, 165. 

® McClurg v. Crawford, 209 Fed. 340 (1913); Dollar v. Knight, 145 Ark. 522, 224 S.W. 983 
(1920); Clark v. Cagle, 141 Ga. 703, 82 S.E. 21 (1914). 
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and (b) the continued use of the language of mutuality by the courts.’ Al- 
though it is difficult to point to a case granting specific performance at the suit 
of one whose legal remedies are clearly shown to be adequate,* it may be asserted 
fairly that there is an affirmative doctrine of mutuality.® 

But the affirmative mutuality doctrine as it exists differs from the broad 
statement of it in that it is only applied where one party is entitled to specific 
performance and the only possible objection to giving it to the other is ade- 
quacy of his legal remedy; for example, as in suits by the vendor for the pur- 
chase money.’® Its application has not extended to situations where some posi- 
tive objection other than adequacy of legal remedy stands in the way of giving 
the remedy to the other party. Thus the mere fact that one party to a contract 
could get specific performance has not sufficed to give it to the other who is 
guilty of a fraud. It does not apply where only one party has signed a memo- 
randum sufficient for the statute of frauds;” where one party is an infant who 
has since the making of the contract attained his majority ;?3 where the state is a 


7 The influence of the mutuality doctrine is shown by the fact that specific performance has 
been decreed for the vendor in a contract for the sale of land where he held notes for the pur- 
chase money. Andrews v. Sullivan 7 Ill. 327 (1845); Burger v. Potter, 32 Ill. 66 (1863). 


* Horack, supra note 1, suggests a contract for the sale of a second-hand watch having be- 
longed to defendant’s father would furnish a test case for the mutuality doctrine. The very 
fact, however, that the watch is second-hand would be likely to make market value in this case 
no more than a concept, thus allowing the contention that the vendor’s legal remedy is inade- 
quate because damages are conjectural. Cf. 25 Mich. L. Rev. 546 (1927). A better test would 
be a contract for the sale of a commodity with an open market, as cotton, desired by the pur- 
chaser for some sentimental reason, as its having been grown on an historic battlefield. Though 
the purchaser’s legal remedy is inadequate, such cotton being unique, the vendor can sell it 
at market price and with damages recoverable at law get everything he bargained for. 

* Clark, supra note 1; Ames explains the affirmative mutuality doctrine: “The vendor, from 
the time of the bargain, holds the legal title as a security for the payment of the purchase 
money, and his bill is like a mortgagee’s bill for payment and foreclosure of the equity of re- 
demption.” Ames, supra note 2, 380. For criticism of Ames’ view see Clark, supra note 1; 
Williston, supra note 1, § 1443. 

The Contracts Restatement (1932), § 372 (2), states the affirmative rule thus: “The fact 
that the remedy of specific performance is available to one party to a contract is not in itself a 
sufficient reason for making the remedy available to the other; but it is of weight when it ac- 
companies other reasons, and it may be decisive when the adequacy of damages is diflicult to 
determine and there is no other reason for refusing specific performance.” 

© Cases, supra note 7. Durfee, Mutuality in Specific Performance, 20 Mich. L. Rev. 289 
(1922), states the affirmative doctrine: “Complainant, although he had an adequate remedy at 
law should be given relief if . . . . the other party would have been entitled to relief (provided 
there was no affirmative objection to the relief sought in the case before the court such as 
impossibility of compelling performance.)”’ 

™ Ames, supra note 1, 373; Williston, supra note 1, §§ 1435, 1525. 

"™ Hodges v. Kowing, 58 Conn. 12, 18 Atl. 979 (1889); Ames, supra note 1, 373; Williston, 
supra note 1, § 1437. But see Duvall v. Meyers, 2 Md. Ch. 401 (1850). 


3 Clayton v. Ashdown, 9 Vin. Abr. 393 (1714); note, 43 A.L.R. 120; Ames, supra note 1, 
374; Williston, supra note 1, § 1438. 
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party ;"4 and where the purchaser has become bankrupt;*5 frequently it has been 
held not to apply in bilateral contracts between fiduciary and principal.® Nor 
has the fact that one party is entitled to specific performance been a reason for 
decreeing specific performance of personal service contracts’? or contracts the 
supervision of which the court believes too difficult to undertake ;" in such situa- 
tions the negative rule is more likely to be invoked to deny specific performance 
to either party. 

It has been stated by eminent authority that after conveyance the vendor is 
not entitled to specific performance.’? It would seem, prima facie, that under the 
formulation of the affirmative doctrine submitted, there is no other objection to 
specific performance for a vendor who has conveyed except the adequacy of his 
legal remedy, and that therefore he should be entitled to specific performance 
unless the rule here given is inaccurate. But it should be pointed out that no 
case has expressly refused the equitable remedy to a vendor who has conveyed 
on the grounds that to do so wouid be inconsistent with the affirmative mutual- 
ity rule. Jones v. Newhall, the only case cited to support the proposition that a 
vendor cannot get specific performance after he has conveyed,” based its deci- 
sion on the ground that the inadequacy of legal remedy provision in the Massa- 
chusetts statute makes it impossible to accept the affirmative doctrine of mu- 
tuality. And the objection to giving the vendor specific performance in such a 
case is not merely that the legal remedy is adequate but that it is practically 


identical with the equitable remedy, since nothing remains to be done under 
the contract but the payment of the purchase money.” Equity might well de- 
cline to exercise its jurisdiction to enforce a contract where it does just what is 
done at law. 


‘4 State Highway Comm. v. Golden, 112 N.J.Eq. 156, 163 Atl. 551 (1933). 

's Contracts Restatement (1932), § 372, example 2. 

‘© Ex parte Lacey, 6 Ves. 625 (1802); Ames, supra note 1, 373; Williston, supra note 1, §1435. 

'? Cases denying specific performance to a party otherwise entitled to it because of the lack 
of mutuality doctrine are in point here, because if the affirmative doctrine is applied, both 
parties would be entitled to specific performance. Pickering v. Bishop of Ely, 2 Y. & C.C.C. 
249 (1843); Heth v. Smith, 175 Mich. 328, 141 N.W. 583 (1913); cases cited Pomeroy, supra 
note 1, § 164. 

'§ Johnston v. Ry. Co., 3 D.G.M. & G. 913 (1853); Pac. Ry. Co. v. Campbell-Johnston, 153 
Cal. 106, 94 Pac. 623 (1908); cases cited Pomeroy, supra note 1, § 164. 

; '? Contracts Restatement (1932), § 360; Ames, supra note 1, 380; Williston, supra note 1, 
1443. 

70115 Mass. 244 (1874). 

* The contract provided for the sale of shares in two land companies to be paid for in install- 
ments. The first four installments were designated as payment for the shares in one company, 
the last installments for the other. After the shares in one company had been paid for and 
transferred, the defendant refused to pay for the others. It was held the plaintiff was not en- 
titled to specific performance because at law he could sue for the installment due, and that is 
precisely what he could get at equity. 

* Contracts Restatement (1932), § 360, comment (e); Williston, supra note 1, § 1443: “All 
of these results would be sufficiently explained by saying that where the legal remedy secured 
not only adequate redress, but practically identical redress with that which could be given by 
equity, equity will decline jurisdiction.” 
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Where neither party to a contract has signed a memorandum sufficient for 
the statute of frauds, but one party has done sufficient acts of part performance 
to entitle him to equitable relief, there is an affirmative objection other than 
adequacy of legal remedy to giving the other party specific performance, name- 
ly the statute of frauds. Thus, though language can be found in favor of apply- 
ing the mutuality rule here,” it seems preferable to hold that the plaintiff must 
bring himself within the reason for the rule of part performance. He would 
have to show an irreparable change of position induced by the agreement, i.e., 
“equitable fraud,’’*4 or acts unequivocally referable to a contract,?> or both,” 
depending on the requirements of the jurisdiction. But specific performance 
may be granted because the acts of the other person constitute part perform- 
ance, for the defendant’s taking possession can be unequivocally referable to a 
contract,?’ and his acts, such as cutting the timber, may cause the plaintiff an 
irreparable change of position,* but this is based on considerations entirely 
different than mutuality. 

The formulation of the affirmative doctrine here submitted does not con- 
flict with the negative doctrine of mutuality which, regardless of how formu- 
lated, has never been used to deny the equitable remedy merely because ade- 
quacy of legal remedy might be an objection to specific performance. Thus a 
purchaser has never been denied specific performance merely because his vend- 
or’s legal remedy might be adequate.*? Where the negative doctrine is invoked 
to deny specific performance to a plaintiff otherwise entitled to it, the objection 
to equitable relief on the defendant’s part is some positive objection other than 
adequacy of legal remedy, such as plaintiff’s being an infant,’ compulsion of 
personal services, or difficulty of supervision.” 

SIDNEY ZATZ 

23 Sweeney v. O’Hara, 45 Ia. 34 (1876); Clark, supra note 1; Clark, Equity (1919), § 132. 
The authorities cited by him do not necessarily support his proposition. 

24 Burns v. Daggett, 141 Mass. 368, 6 N.E. 727 (1886); Williams v. Carty, 205 Mass. 308, 
g1 N.E. 392 (1910); Slingerland v. Slingerland, 39 Minn. 197, 39 N.W. 146 (1888); 32 Yale L. 
Jour. 89 (1922). 

*s Kine v. Balfe, 2 Ball & B. 343 (1813); Bradley v. Loveday, 98 Conn. 315, 119 Atl. 147 
(1922); Pomeroy, supra note 1, § 108a; 32 Yale L. Jour. 846 (1923). 

* Maddison v. Alderson, L.R. 8 App. Cas. 467 (1883); Burns v. McCormick, 233 N.Y. 230, 
135 N.E. 273 (1922). 

27 Kine v. Balfe, 2 Ball & B. 343 (1813); Price v. Hart, 29 Mo. 171 (1859); Morphett v. 
Jones, 1 Swans. 172, 181 (1818). 

28 In re Fay, 213 Pa. St. 428, 62 Atl. 991 (1906); Latom v. Brooker, 51 Mo. 148 (1872); 
Chambers v. Row, 36 Ill. 171 (1864); compare Pomeroy, supra note 1, § 105. Where mere pos- 
session by defendant is sufficient part performance, the giving up of possession by the plain- 
tiff should be part performance. Kine v. Balfe, 2 Ball. & B. 343 (1813); Pyke v. Williams, 2 
Vern. Ch. 455 (1703); Howard v. Patent Ivory Co., 38 Ch. Div. 156 (1888); Earl of Ayles- 
ford’s Case, 2 Strange 783 (1727). 

29 Even Ames’ statement of the negative rule does not consider this. See supra note 2. For 
a statement of the negative rule that does consider this see 27 Yale L. Jour. 261 (1917). 

3° Flight v. Bolland, 4 Russ. 298 (1829); note 43 A.L.R. 120; but see Seaton v. Tohill, 11 
Colo. App. 211, 53 Pac. 170 (1898). 


# See note 17 supra. # See note 18 supra. 





RECENT CASES 


Banks and Banking—Drawer Obtaining Certification of Check—Automatic Re- 
duction of Drawer’s Account—(Federal].—The reclaimants sought to establish the 
existence of a bank balance on a designated day in favor of the bankrupts. On that 
day the bankrupts drew a number of checks which were certified by the bank at the 
request of the drawer but were not presented by the payee until the next business day. 
Held, inter alia, that the certifications did not reduce the bankrupts’ account as of the 
day of certification. In re Kountze Bros., 4 F. Supp. 679 (D.C.S.D.N.Y. 1933). 

A certification of a check secured by the holder absolutely discharges the drawer 
from liability on the instrument. Negotiable Instruments Law § 188; Metropolitan 
Nat. Bank of Chicago v. Jones, 137 Ul. 634, 27 N.E. 533 (1891); Continental Nat. Bank 
of Chicago v. Cornhauser, 37 Ill. App. 475 (1890); Times Square Auto Co. v. Rutherford 
Nat. Bank, 77 N.J.L. 649, 73 Atl. 479 (1909); Dunn v. Whalen, 120 App. Div. 729, 105 
N.Y.S. 588 (1907); Brannan, Negotiable Instruments Law (Beutel’s sth ed. 1932), 
1060, § 188. But where the drawer himself secures certification of the check before 
delivery, he still remains secondarily liable on the instrument, though the bank be- 
comes primarily liable just as when the holder secures the certification. Borne v. First 
National Bank, 123 Ind. 78, 24 N.E. 173 (1889); Minot v. Russ, 156 Mass. 458, 31 
N.E. 489 (1892); Sutter v. Security Trust Co., 95 N.J.Eq. 44, 122 Atl. 381 (1923), 
afid. 96 N.J.Eq. 644, 126 Atl. 435 (1924); Lipten v. Columbia Trust Co., 194 App. Div. 
384, 185 N.Y.S. 198 (1920). The difference in result is explained on the ground that 
when the drawer obtains the certification he merely gets the additional credit of the 
bank, whereas when the holder obtain the certification, a new contract is created be- 
tween the holder and the bank to which the drawer is not a party, since he assumed 
that the check would be presented for payment only. 5 Mitchie, Banks and Banking 
(perm. ed. 1932), 467, § 256 b. 

But even though the drawer remains secondarily liable when he himself secures the 
certification, it does not follow that for the same reason his account should not be 
automatically reduced immediately upon certification. See Minot v. Russ, 156 Mass. 
458, 460, 31 N.E. 489 (1892). It is agreed that certification by the holder causes an 
automatic reduction in the drawer’s account. Linsky v. United States, 6 F. (2d) 869 
(C.C.A. 1st 1925); Times Square Auto Co. v. Rutherford Nat. Bank, 77 N.J.L. 649, 73 
Atl. 479 (1909). Where the drawer secures the certification it has been held that his 
control over the money set aside to pay the check is terminated. Brown v. Leckie, 43 
Ill. 497 (1867); Wright ». MacCarty, 92 Ill. App. 120 (1900); see Lipten v. Columbia 
Trust Co., 194 App. Div. 384, 185 N.Y.S. 198 (1920). 

The fact that the check may never be presented for payment may be considered 
similar in nature to a condition subsequent and should not change the original effect 
of the certification. See Stevenson v. Earling, 213 Ul. App. 395, affd. 290 Ill. 565, 125 
N.E. 322 (1919). And even where the certification is secured by the holder there is also 
the possibility that the check will never be presented for payment, in which case 
the drawer would be remitted to his former rights against the bank. 

In certain other situations certifications secured by the drawer and holder are 
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treated similarly: The Statute of Limitations. Girard Bank v. Bank of Penn. Town- 
ship, 39 Pa. 92 (1861) (by holder); Smith v. Hubbard, 205 Mich. 44, 171 N.W. 546 
(1919) (by drawer). Stop payment orders. Sutter v. Security Trust Co., 96 N.J.Eq. 
644, 126 Atl. 435 (1924) (by holder); Carnegie Trust Co. v. First Nat. Bank, 213 N.Y. 
301, 107 N.E. 693 (1915) (by drawer). And at least one court has felt that the situa- 
tion presented by the principal case does not require different treatment because the 
certification was secured by the drawer instead of the holder. Schlesinger v. Kurzrok, 
47 Misc. 634, 94 N.Y.S. 442 (1905). Cf. McQueen v. Randall, 187 N.E. 286 (Ill. 1933). 
See also, Walker v. Sellers, 201 Ala. 189, 77 So. 715 (1918); Stevenson v. Earling, 213 
Ill. App. 395, affd. 290 Ill. 565, 125 N.E. 322 (1919); Olsen v. Bankers’ Trust Co., 205 
App. Div. 669, 199 N.Y.S. 700 (1923). But see Bathgate v. Exchange Bank, 199 Mo. 
App. 583, 205 S.W. 875 (1918). 
GERALDINE W. LUTES 


Constitutional Law—Control of Selection of Presidential Electors by Congress— 
[Federal].—The Federal Corrupt Practices Act, 43 Stat. 1070 (1925), 2 U.S.C.A. §§ 241 
-256 (1926), provides that voluntary political committees must make a public state- 
ment of amounts received and expended in influencing the selection of presidential 
electors. Defendants were indicted for violation of the act, and demurred on the 
ground that the statute contravened U.S. Const., Art. II, § 1, providing for state 
regulation of the selection of presidential electors. Held, the act was a legitimate exer- 
cise of the implied power of Congress to preserve the federal government from the 
danger of corruption. Burroughs v. United States, 54 Sup. Ct. 287 (1934). 

The power of Congress to regulate federal elections has been upheld on two theories: 
First, reliance is placed on the express power to regulate the manner of holding con- 
gressional elections granted by U.S. Const. Art. I, § 4. United States v. Gradwell, 243 
U.S. 476, 481, 37 Sup. Ct. 407, 61 L. Ed. 857 (1917); cf. Smiley v. Holm, 285 U.S. 355, 
52 Sup. Ct. 397, 76 L. Ed. 795 (1932). Second, the power to regulate may result as one 
“necessary and proper,”’ under U.S. Const. Art. I, § 8, Cl. 18, for executing some other 
power vested in Congress by the Constitution. 1 Willoughby, The Constitutional 
Law of the United States (2d ed. 1929), 77-04, §§ 46-50. 

Reliance cannot be placed on an express power for the present case, inasmuch as the 
power to regulate the manner of appointing presidentia! electors is specifically vested 
in the states by U.S. Const. Art. II, § 1, Cl. 2. Cf. In re Green, 134 U.S. 377, 10 Sup. 
Ct. 586, 33 L. Ed. 951 (1890); McPherson v. Blacker, 146 U.S. 1, 13 Sup. Ct. 3, 36 
L. Ed. 869 (1892). Furthermore a broad construction of the phrase “shall appoint, in 
such manner” in Art. II, § 1, Cl. 2 would seem to exclude federal regulation. A broad 
construction would be consistent with the treatment given the term ‘‘manner of hold- 
ing”’ an election contained in U.S. Const. Art. I, § 4, Cl. 1, which has been interpreted 
by the courts to include matters not a part of the actual election. Thus under Art. I, 
§ 4, Cl. 1, Congress may provide for punishment of election officials for neglect of duty 
or for fraud. Ex parte Siebold, 100 U.S. 371, 25 L. Ed. 717 (1879); Ex parte Clarke, 100 
U.S. 390, 25 L. Ed. 715 (1879); In re Coy, 127 U.S. 731, 8 Sup. Ct. 1263, 32 L. Ed. 274 
(1888) ; In re Cohen, 62 F. (2d) 249 (C.C.A. 2d 1932). Corporations may be prohibited 
from contributing to campaign funds. United States v. United States Brewers’ Assn., 239 
Fed. 163 (D.C. Pa. 1916). Candidates may be required to file sworn statements of 
campaign expenses. United States v. Cameron, 282 Fed. 684 (D.C. Ariz. 1922). The 
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court in the present case, however, construes “‘shall appoint, in such manner” narrowly 
so that it does not negative an implied federal power. The result of this construction, 
if not the construction itself, is consistent with the effect of the interpretation given 
Art. I, § 4, Cl. 1, since both tend to increase congressional power. 

Implied powers, inferable from the existence of one or more of the express powers of 
Congress, may occasionally be exercised to regulate matters incidental to federal elec- 
tions. Cf. Legal Tender Cases, 12 Wall. (U.S.) 457, 532-533, 20 L. Ed. 287 (1871); 
United States v. Gettysburg Electric Ry. Co., 160 U.S. 668, 16 Sup. Ct. 427, 40 L. Ed. 576 
(1896). Thus Congress may prohibit interference with the right to vote in federal elec- 
tions in exercising its power to protect the rights of citizens under the Constitution. 
Ex parte Yarbrough, 110 U.S. 651, 4 Sup. Ct. 152, 28 L. Ed. 274 (1884); United States 
v. Mosley, 238 U.S. 383, 386, 35 Sup. Ct. 904, 59 L. Ed. 1355 (1915). Under the power 
to obtain information as to authorized legislation, Congress may punish for perjury in 
inquiries before it as to campaign expenditures of candidates for election to the Senate. 
United States v. Seymour, 50 F. (2d) 930 (D.C. Neb. 1931). Congress may prohibit the 
solicitation or receipt of contributions for political purposes between federal officers, in 
exercising its power to control such officers. Ex parte Curtis, 106 U.S. 371, 1 Sup. Ct. 
381, 27 L. Ed. 232 (1882); United States v. Thayer, 209 U.S. 39, 42, 28 Sup. Ct. 426, 52 
L. Ed. 673 (1908); United States v. Wurzbach, 280 U.S. 396, 50 Sup. Ct. 167, 74 L. Ed. 
508 (1930). Several cases indicate that such implied powers over matters incidental to 
federal elections may be derived from the express power to regulate the election itself. 
See Ex parte Yarbrough, 110 U.S. 651, 4 Sup. Ct. 152, 28 L. Ed. 274 (1884); United 
States v. U.S. Brewers’ Assn., 239 Fed. 163 (D.C. Pa. 1916). 

The existence of an implied power has been denied, however, on the ground that it 
is unnecessary inasmuch as the police power of the states may be used to protect the 
purity of elections. Newberry v. United States, 256 U.S. 232, 41 Sup. Ct. 460, 65 L. Ed. 
913 (1921), criticized in 22 Col. L. Rev. 54 (1922); 19 Mich. L. Rev. 860 (1921). The 
weakness of this argument lies in the fact that it ignores the well established principle 
that it is not the court’s function to consider the actual necessity of the power. Mc- 
Culloch v. Maryland, 4 Wheat. (U.S.) 316, 4 L. Ed. 579 (1819); Juilliard v. Greenman, 
110 U.S. 421, 4 Sup. Ct. 132, 28 L. Ed. 204 (1884); Fairbanks v. United States, 181 U.S. 
283, 21 Sup. Ct. 648, 45 L. Ed. 862 (1901). 

The present case in finding an implied power to keep presidential elections free from 
corruption would seem to show a definite change in attitude on the part of the court 
since the Newberry case. 

FRANK E. LEE 


-Constitutional Law—Definition of Phrase “Prima Facie Evidence’’—Disorderly 
Conduct Statutes—{Michigan].—The defendants were convicted of being disorderly 
persons because of having engaged “‘in an illegal occupation or business.”” The statute 
under which they were convicted made “Proof of recent reputation for engaging in an 
illegal occupation of business . . . . prima facie evidence of being engaged in an illegal 
occupation or business.’’ Michigan Acts (1931), No. 328, § 167. Held, the statute is 
unconstitutional as denying “‘due process of law.” People v. Licavoli, 250 N.W. 520 
(Mich. 1933), North, Weadock, Sharpe, JJ., dissenting. 

The majority of the court defined the statute to mean that evidence of reputation 
of being engaged in illegal occupation, unexplained or uncontradicted, would alone be 
sufficient to warrant the jury in convicting. The minority, however, took the view that 
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the statute merely made such evidence competent and admissible and would require 
supporting evidence to warrant the jury in finding guilt. 

Statutory presumptions making one fact prima facie evidence of another fact are 
upheld although the fact proved is, without more, sufficient to support a finding of 
guilt. Geer v. Connecticut, 161 U.S. 519, 16 Sup. Ct. 600, 40 L. Ed. 793 (1896); People 
v. McBride, 234 Ill. 146, 84 N.E. 865 (1908); People v. B. & O., 246 Ill. 474, 92 N.E. 
934 (1910); Gillespie v. State, 96 Miss. 856, 51 So. 811 (1910); People v. Cannon, 139 
N.Y. 33, 34 N.E. 750 (1893). While the jury may be justified in finding a verdict of 
guilty from such proof, it may still refuse to do so unless satisfied of guilt beyond a 
reasonable doubt. State v. Adams, 22 Id. 485, 126 Pac. 401 (1912); People v. McBride, 
234 Ill. 146, 89 N.E. 865 (1908); People v. Beck, 305 Ill. 593, 137 N.E. 454 (1922); 
People v. Cannon, 139 N.Y. 32, 34 N.E., 759 (1803); State v. Momberg, 14 N.D. 201, 
103 N.W. 566 (1905); Brosman, The Statutory Presumption, 5 Tulane L. Rev. 17, 
178, 196 (1930). 

Due process of law, however, under state and Federal Constitutions, requires that 
there be a natural and rational relation between the fact proved and the fact pre- 
sumed. Mobile, J.& K.C. R. R.v. Turnipseed, 219 U.S. 35, 31 Sup. Ct. 136, 55 L. Ed. 
78 (1910); Morrison v. California, 54 Sup. Ct. 281 (1934); Commonwealth v. Williams, 6 
Gray (Mass.) 1 (1856); Horne v. Memphis & O. R. Co., 1 Coldwell (Tenn.) 72 (1860); 
Meadowcroft v. People, 163 Ill. 56, 45 N.E. 901 (1896); State v. Thomas, 144 Ala. 77, 
40 So. 271 (1906); notes 51 A. L. R. 1139, 86 A. L. R. 179. Both majority and minority 
opinions agreed that if the statute was to be interpreted as making proof of reputation 
for illegal occupation sufficient, without more, to warrant a finding of such illegal oc- 
cupation, it would be unconstitutional as depriving the defendant of due process of law. 
The decision must therefore be taken as a holding that there is not a sufficient rational 
relationship between reputation and conduct to warrant the presumption of the one 
from the other. In accord with this view: State v. Beswick, 13 R.I. 211 (1881); State 
v. Kartz, 13 R.I. 528 (1881); Hughes v. State, 29 Ohio C.C. 237 (1907); Hammond 2. 
State, 78 Ohio St. 15, 84 N.E. 416 (1908); Contra: State v. Thomas, 47 Conn. 546 
(1880); State ex rel. Robertson v. New England Furniture & Carpet Co., 126 Minn. 78, 
147 N.W. 951 (1914). 

If the statute had created a conclusive, irrebuttable presumption of guilt from proof 
of reputation it is conceivable that it might have been upheld on the theory that it was 
a change in the substantive criminal law, i.e., that having the reputation was the crime 
and not the engaging in illegal business. State v. Thomas, 47 Conn. 546 (1880); State v. 
Buckley, 40 Conn. 246 (1873); contra, State v. Kartz, 13 R.1. 529 (1882). See Brosman, 
The Statutory Presumption, 5 Tulane L. Rev. 17, 38-40 (1930); Wigmore, Evidence (2d 
ed. 1923), 1059, 1354. That something similar to this may have been intended is sug- 
gested by the fact that the business in which the defendants were charged with having 
been engaged (extortion, carrying concealed weapons, robbery, murder) involved acts 
which of themselves carried much heavier penalties than that imposed by the statute 
in question. See Michigan Comp. Laws (1929), §§ 16708, 16722, 16724, 16726, 16754. 

The legislation in question is the result of an effort to reach criminals who have been 
able to evade punishment because of the archaic technicalities of much of our criminal 
procedure, laxness of duty among law enforcing officials and affiliations with political 
organizations. See 16 St. Louis L. Rev. 153 (1931). But it seems somewhat extreme* 
to convict a man for what others say of him. See 30 Mich. L. Rev. 600 (1932). 


HAROLD ALFRED LIPTON 
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Constitutional Law—Impairment of Contract—Mortgage Moratoria—|Federal]|.— 
Laws of Minnesota (1933), c. 339, Part 1, 4, authorizes the district court of the county 
to extend the period of redemption from mortgage foreclosure for a “‘just and equita- 
ble’”’ period, not beyond May 1, 1935, contingent upon the mortgagor paying the rea- 
sonable rental value to be applied to the interest, taxes, and mortgage indebtedness. 
The mortgagor is to retain possession during this extended period, but interest con- 
tinues on the loan, and the act preserves the mortgagee’s right to title or deficiency 
judgment if the mortgagor fails to redeem. The petitioner, mortgagor, applied to the 
court under the provisions of this act, and, over the objections of the mortgagee-pur- 
chaser, was granted an extension of the period of redemption until May 1, 1935, con- 
ditioned on his paying the reasonable rental value. The Supreme Court of Minnesota 
denied the mortgagee’s contention that this violated the contract clause of the Federal 
Constitution. (Art. 1, § 10). Held, on appeal, the statute as applied does not violate 
the contract clause of the Federal Constitution; the emergency existing in Minnesota 
furnished a proper occasion for the exercise of the protective power of the state which 
is read into all contracts, and the relief afforded is reasonable, protecting the interests 
of mortgagees as well as mortgagors. Home Building & Loan Association v. Blaisdell, 
54 Sup. Ct. 231 (1934), Sutherland, Van Devanter, McReynolds, and Butler JJ., 
dissenting. 

The present case would seem to be an affirmation of two propositions; first, that the 
contract clause is limited by the reserved or police power of the state, and second, that 
this reserved power must be reasonably exercised. As such, the decision summarizes 
and furthers the gradual assimilation of the contract clause to the fourteenth amend- 
ment. See Sharp, Movement in Supreme Court Adjudications—A Study of Modified 
and Overruled Decisions, 46 Harv. L. Rev. 361, 375 (1933). This gradual assimilation 
has been furthered by the upholding of some legislation operating on the enforcement 
of a contract claim as affecting the remedy and not the right. Sturges v. Crowninshield, 
4 Wheat (U.S.) 122, 200, 4 L. Ed. 529 (1819); Jackson v. Lamphire, 3 Peters (U.S.) 280, 
287, 7 L. Ed. 679 (1830); Waggoner v. Flack, 188 U.S. 595, 23 Sup. Ct. 345, 47 L. Ed. 
609 (1903); Funkhouser v. Preston, 54 Sup. Ct. 134, 78 L. Ed. 125 (1933); cf. Curtis v. 
Whitney, 13 Wall. (U.S.) 68, 71, 20 L. Ed. 513 (1871); Edwards v. Kearsey, 96 U.S. 
505, 600, 24 L. Ed. 793 (1877); Hendrickson v. Apperson, 245 U.S. 105, 38 Sup. Ct. 44, 
62 L. Ed. 178 (1917); James v. Stull, 9 Barb. (N.Y.) 482 (1850); March v. State, 44 
Tex. 64 (1875). And by the recognition that contracts concerned with matters in- 
herently affected with a public interest may be abrogated by legislation for the public 
welfare. Fertilizing Co. v. Hyde Park, 97 U.S. 659, 24 L. Ed. 1036 (1879) (nuisance) ; 
Stone v. Mississippi, 101 U.S. 814, 25 L. Ed. 1079 (1880) (lotteries); Mugler v. Kansas, 
123 U.S. 623, 8 Sup. Ct. 273, 31 L. Ed. 205 (1887) (liquor control). Later cases expand- 
ed the concept of “affected With a public interest’”’ to include matters temporarily so 
affected. Block v. Hirsh, 256 U.S. 135, 41 Sup. Ct. 458, 65 L. Ed. 865 (1921); Marcus 
Brown Holding Co. v. Feldman, 256 U.S. 170, 41 Sup. Ct. 465, 65 L. Ed. 877 (1921); Levy 
Leasing Co. v. Siegel, 258 U.S. 242, 42 Sup. Ct. 289, 66 L. Ed. 595 (1922); Wickersham, 
The Police Power and the New York Emergency Rent Laws, 69 Univ. Pa. L. Rev. 301 
(1921). Whether these contracts be deemed to have been “‘frustrated”’ or ‘‘appropri- 
ated,” to use the language of the dissenting opinion in the principal case, 54 Sup. Ct. 
231, 253-54, they were subject to a police power reasonably used for a legitimate end. 
See 47 Harv. L. Rev. 663 (1934). 

Debtor relief legislation, however, might well have been excluded from this dis- 
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pensation given other statutes inasmuch as the historic purpose of the contract clause 
was to prohibit “laws delaying the collection of matured debts,”’ 1 Beard, The Rise of 
American Civilization (1927), 328; Edwards v. Kearrey, 96 U.S. 595, 604-607, 24 L. Ed. 
793 (1877). Thus various forms of stay laws enacted during recurring depressions have 
been held unconstitutional as impairing existing contracts. McCracken v. Hayward, 
2 How. (U.S.) 608, 11 L. Ed. 397 (1844) (prohibiting a foreclosure sale for less than 
two thirds the appraised value of the property); Bronson v. Kinzie, 1 How. (U.S.) 311, 
11 L. Ed. 143 (1843) (unconditionally extending the period of redemption for one year 
without provision for payment of rental value); State v. Klein, 249 N.W. 118 (N.D. 
1933) (extending all periods of redemption for a year with no compensation provided) ; 
see Bunn, The Impairment of Contracts: Mortgage and Insurance Moratoria, 1 Univ. 
Chi. L. Rev. 249 (1933); Feller, Moratory Legislation: A Comparative Study, 46 
Harv. L. Rev. 1061, 1081 (1933). The present case now places this class of legislation 
under the protection and the restrictions of the police power. See Corwin, Moratorium 
over Minnesota, 82 Univ. Pa. L. Rev. 311, 312 (1934). 

The dissent of the minority in the present case, however, would indicate their be- 
lief that the use of the reserved power of the state is based on the doctrine of implied 
conditions, contingent upon an interpretation of the possible intent of the parties. 
Thus they conclude that although there may be an implied condition that a business 
affected with a public interest may be prohibited, it “would be more than unreason- 
able, it would be absurd” to imply a condition that performance of the obligation in 
the same business may be modified since it must be assumed “that the contract was 
made on the footing that so long as the obligation remained-lawful, the impairment 
clause would effectively preclude a law altering or nullifying it however exigent the 
occasion might be.”’ 54 Sup. Ct. 231, 254. 

Undoubtedly there is some similarity between the police power and the doctrine of 
implied conditions. It has been suggested that the real basis for the police power is 
justice between the parties, Abbot, Police Power and Right to Compensation, 3 Harv. 
L. Rev. 189, 199 (1890), and the actual basis for implied conditions is said to be fair- 
ness between the parties, 2 Williston, The Law of Contracts (1920), 1577, § 825. An 
implied condition, however, may be negatived by the expressed intention of the par- 
ties. 2 Williston, The Law of Contracts (1920), 1575-1576, § 824. There is no such 
limitation upon the police power. See Orient Insurance Co. v. Daggs, 172 U.S. 557, 
562, 19 Sup. Ct. 281, 43 L. Ed. 552 (1899). Thus in the present case, if the mortgage 
had contained an express declaration that the obligation should not be modified during 
any emergency, an implied condition would have been impossible, yet the court un- 
doubtedly would have held the contract subject to the reserved power of the state. 
And while the parties might be considered to be contracting away future rights which 
might be given to them by any stay law, such provisions undoubtedly would be disre- 
garded as are similar attempts to evade the bankruptcy laws. Nelson v. Stewart, 54 
Ala. 115, 25 Am. Rep. 660 (1875); Federal National Bank. v. Koppel, 253 Mass. 157, 
148 N.E. 379 (1925); 40 A.L.R. 1443 (1925). 

It is clear, however, that legislation which alters existing contracts must be reason- 
able if it is to be upheld. Antoni v. Greenhow, 107 U.S. 760, 774, 775, 2 Sup. Ct. o1 
27 L. Ed. 468 (1882). In the present case, the emergency and the protection afforded 
the mortgagee’s interest seem to have been indispensable to a finding of reasonable- . 
ness. Whether there is any difference, which may be doubted, between an emergency 
creating a power and the emergency furnishing the occasion for the exercise of the pow- 
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er (54 Sup. Ct. 231, 235), the emergency is an operative fact without which the statute 
would not have been upheld. The payment of a fair rental value, the limitation of the 
extension to a definite and comparatively short time, the continuation of interest, and 
the preservation of the right to a deficiency judgment are all factors protecting the in- 
terest of the mortgagee, and the absence of any one of them might have led the court 
to declare the statute unreasonable. Thus the fate of less conservative moratoria legis- 
lation is doubtful. Cf. Alliance Trust Co. v. Hall, 5 F. Supp. 285 (D.C. Ida. 1933). 
Moreover, should certain moratoria legislation be held unconstitutional as to certain 
types of property only, as has been suggested, the question of equal protection of the 
laws may arise. Cf. Truax v. Corrigan, 257 U.S. 312, 42 Sup. Ct. 124, 66 L. Ed. 254 
(1921); see Bunn, The Impairment of Contracts: Mortgage and Insurance Moratoria, 
1 Univ. Chi. L. Rev. 249, 260, 261 (1934); 17 Harv. L. Rev. 660, 666 (1924). 

If the fate of future legislation modifying existing contracts is to be dependent upon 
what the courts will call “reasonable,” it is important to know whether the courts will 
follow the usual rule in determining the constitutionality of a statute and presume 
reasonableness in the absence of a showing of unreasonableness. 2 Willoughby, The 
Constitutional Law of the United States (2d ed. 1929), 42. While there is some lan- 
guage in the present case which might indicate that reasonableness will be presumed 
(“Whether the legislation is wise or unwise as a matter of policy is a question with 
which we are not concerned.” 54 Sup. Ct. 231, 243), the mere declaration by the legis- 
lature that an emergency exists will not suffice. Chastleton Corp. v. Sinclair, 264 US. 
543, 44 Sup. Ct. 405, 68 L. Ed. 841 (1924); but see Wigmore, A Constitutional Way to 
Reach the Housing Profiteer, 15 Ill. L. Rev. 350, 365 (1921). The courts may follow 
the somewhat analogous treatment of the guarantee of freedom of speech and of press, 
and perhaps require a greater showing of constitutionality than is usually the case. 
See Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 43 Sup. Ct. 158, 67 L. Ed. 322 (1922); 
Bunn, The Impairment of Contracts: Mortgage and Insurance Moratoria, 1 Univ. 
Chi. L. Rev. 249, 251 (1934); but see Antoni v. Greenhow, 107 U.S. 769, 775, 2 Sup. Ct. 
o1, 27 L. Ed. 468 (1882); as to freedom of speech and of press, see Schenck v. United 
States, 249 U.S. 47, 39 Sup. Ct. 247, 63 L. Ed. 470 (1919); Gitlow v. State of New York, 
268 U.S. 652, 45 Sup. Ct. 625, 69 L. Ed. 1138 (1925); Stromberg, v. State of California, 
283 U.S. 350, 51 Sup. Ct. 532, 75 L. Ed. 1117 (1931); Near v. State of Minn. ex rel. 
Olson, 283 U.S. 697, 51 Sup. Ct. 625, 73 L. Ed. 1357 (1931); Walsh, Freedom of Speech 
and Press, 21 Geo. L. Jour. 161, 188 (1933); 14 Ill. L. Rev. 60 (1920). 

In its use of reasonableness as the test, the court avoided saying that the legislation 
involved merely the remedy and not the right. As enunciated by Marshall, the doc- 
trine that legislation impairing the remedy and not the right was not an impairment of 
contract seems to have been a short hand way of declaring reasonableness. Sturges v. 
Crowninshield, 4 Wheat. (U.S.) 122, 200, 4 L. Ed. 529 (1819). Since then, the distinc- 
tion has been applied somewhat automatically. See Von Hoffman v. City of Quincy, 
4 Wall. (U.S.) 535, 554, 18 L. Ed. 403 (1866); 31 Harv. L. Rev. 491 (1918). The court 
approached the terminology of the remedy-right doctrine, when it pointed out that 
courts of equity have fixed the time and terms of sale of mortgaged property and have 
refused upon equitable grounds to confirm sales, and that the statute in question pro- 
vides a cognate procedure and relief. See Suring State Bank v. Giese, 246 N.W. 556, 85 
A.L.R. 1477 (Wis. 1933); 8 Minn. L. Rev. 318, 327 (1034); 42 Yale L. Jour. 961 (1933). 
When applying the remedy-right doctrine courts have reasoned from the practice of a 
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court to the ability of the legislature. This was recently done by the Supreme Court in 
Funkhouser v. Preston, 54 Sup. Ct. 134, 78 L. Ed. 125 (1933). But an erroneous decision 
of a court is not an impairment of contract, nor, it would seem, a denial of due process. 
Central Land Co. v. Laidley 159 U.S. 103, 112, 16 Sup. Ct. 80, 40 L. Ed. 91 (1895); 
Bonner v. Gorman, 213 U.S. 86, 29 Sup. Ct. 483, 53 L. Ed. 709 (1908); Fleming v. Flem- 
ing, 264 U.S. 29, 44 Sup. Ct. 246, 68 L. Ed. 547 (1924); Black, American Constitutional 
Law (4th ed. 1927) 628, 710; but see 28 Ill. L. Rev. 832 (1934). And what is permitted 
the court is not necessarily permitted the legislature. 

The Supreme Court disregarded the suggestion of the Minnesota Court that the 
act in question could possibly be maintained as an exercise of the power of eminent do- 
main. Blaisdell v. Home Building & Loan Association, 249 N.W. 334, 338 (Minn. 
1933); see Long Island Water Supply Co. v. Brooklyn, 166 U.S. 685, 692, 17 Sup. Ct. 
718, 41 L. Ed. 1165 (1897). The lack of condemnation proceedings or of action taken 
under an eminent domain statute would not change the essential character of the emi- 
nent domain power. Jacobs v. United States, 290 U.S. 13, 54 Sup. Ct. 26, 78 L. Ed. 37 
(1933). A private individual acting for his own benefit may be given the power to ex- 
ercise eminent domain for the state. 1 Lewis, Eminent Domain (3d ed. 1909), 15,500, 
§§ 6,253. Because of the emergency, it would be a public use that mortgagors be left in 
possession and be given additional rights to.regain title. See Clark v. Nash, 198 U.S. 
361, 25 Sup. Ct. 676, 49 L. Ed. 1085 (1905); Séirickley v. Highland Boy Mining Co., 200 
U.S. 527, 26 Sup. Ct. 301, 50 L. Ed. 581 (1906); cf. New State Ice Co. v. Liebman, 285 
U.S. 262, 52 Sup. Ct. 371, 76 L. Ed. 747 (1931); Connecticut College for Women v. 
Calvert, 87 Conn. 421, 88 Atl. 633 (1913); Palairet’s Appeal, 67 Pa. 479, 5 Am. Rep. 
450 (1871); 15 Harv. L. Rev. goo (1902); 23 Yale L. Jour. 274 (1914). It would seem 
doubtful, however, whether the fair rental value, while a factor making for reasonable- 
ness under the police power, is fair compensation under eminent domain. Cf. Monon- 
gahela Navigation Co. v. United States, 148 U.S. 312, 13 Sup. Ct. 622, 37 L. Ed. 463 
(1893); Seaboard Air Line Ry. Co. v. United States, 261 U.S. 290, 43 Sup. Ct. 354, 
67 L. Ed. 664 (1923); Olson v. United States, 67 F. (2d) 24 (C.C.A. 8th 1933). While 
the inability of the mortgagee to take possession may not be so important inasmuch as 
the land is desired as security in most cases (The Supreme Court pointed out that most 
of the mortgagees were corporations. 54 Sup. Ct. 231, 243), the mortgagee is still de- 
nied clear title, and the right to make improvements at depression prices. Admitting 
that the right of immediate sale in a depressed market might not be of much value, the 
extension of the period of redemption leaves the mortgagee in the position of knowing 
that if economic conditions improve he will probably never get the land, but if values 
decrease, he will get the land when it is worth least. 

The significance of the present case is perhaps to be found in the declaration by the 
Chief Justice that “there has been a growing appreciation of public needs and of the 
necessity of finding rational compromise between individual rights and public welfare.” 
54 Sup. Ct. 231, 241. This growing appreciation of public needs was expressed in some- 
what similar language by Justice Cardozo in Cardozo, Nature of the Judicial Process 
(1921), 82. To find this rational compromise will involve not only legal reason and 
acumen, but “‘the highest attributes of statesmanship.”” Brown and Hall, The Police 
Power and Economic Reconstruction, 1 Univ. Chi. L. Rev. 224, 248 (1933); Gray, The 
Nature and Sources of the Law (1909), 215. 

ROBERT B. SHAPIRO 
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Constitutional Law—Procedural Due Process—Notice and Hearing—({Federal].— 
A Virginia statute (Virginia Michie’s Code (1930 § 3974a) empowered the State High- 
way Commissioner to order the elimination of a grade crossing and construction of an 
overhead passage whenever he found it necessary for the public safety or convenience, 
with the cost of construction divided between the state and railroad. The Virginia court 
construed the act as providing for no notice and hearing, nor for any complete review 
by any court of the commissioner’s action, but denied the defendant railroad’s con- 
tention that an order under the act violated due process. Held, oh appeal, Hughes, 
C. J., Stone and Cardozo, JJ. dissenting, the act as construed violates the fourteenth 
amendment of the Federal Constitution in depriving the defendant of procedural due 
process. Southern Ry. Co. v. Commonwealth of Virginia, 54 Sup. Ct. 148, 78 L. Ed. 186 
(1933). 

The general rule is that procedural due process requires an administrative board or 
official to give notice and an opportunity for a hearing to one whose property interest 
will be endangered by the administrative order. Chicago Milwaukee & St. Paul Ry. Co. 
v. Minnesota, 134 U.S. 418, 10 Sup. Ct. 462, 33 L. Ed. 955 (18¢0); 3 Willoughby, The 
Constitutional Law of the United States (2d ed. 1929), 1732; 80 Univ. Pa. L. Rev. 96 
(1931); see Powell, Administrative Exercise of the Police Power, 24 Harv. L. Rev. 333 
(1911). The requirement of notice and hearing is satisfied, however, if the interested 
party has an opportunity for a complete hearing anywhere along the line before final 
judgment. Wilson v. Standefer, 184 U.S. 399, 415, 22 Sup. Ct. 384, 46 L. Ed. 612 (1902); 
Vandalia Railroad Co. v. Public Service Commission of Indiana, 242 U.S. 255, 37 Sup. 
Ct. 93, 61 L. Ed. 276 (1916) ; see for cases upholding the application of a statute similar 
to the present save that complete judicial review was provided: Erie R.R. Co. v. 
Board of Public Utility Commissioners, 254 U.S. 394, 41 Sup. Ct. 169, 65 L. Ed. 322 
(1921); Lehigh Valley R.R. Co. v. Board of Public Utility Commissioners, 278 U.S. 24, 
49 Sup. Ct. 69, 73 L. Ed. 161 (1928). In the case of a nuisance or of immediate public 
danger, summary abatement under administrative order is allowed, but it would seem 
a later hearing in a court having competent jurisdiction to review in toto the order of 
the administrative body or to retry the facts upon which the order was based is neces- 
sary. Lawton v. Steele, 152 U.S. 133, 14 Sup. Ct. 499, 38 L. Ed. 385 (1894); North 
American Coal Storage Co. v. City of Chicago, 211 U.S. 306, 29 Sup. Ct. 1o1, 53 L. Ed. 
195 (1908). If procedural due process is not otherwise satisfied, a court hearing limited 
to the question of whether the order is so erroneous as to be arbitrary and lacking in 
substantive due process will not suffice. Cf. Hagar v. Reclamation District No. 108, 
111 U.S. 701, 4 Sup. Ct. 663, 28 L. Ed. 569 (1884). In the present case, since the act as 
construed allowed no notice and hearing, or complete review by any court, according 
to the general rule, procedural due process was violated. 

An exception to the general rule is made, however, when the administrative pro- 
ceedings are said to be “legislative’’ in character, as opposed to quasi judicial. If 
the administrative proceeding is what the courts will deem “legislative,” no notice and 
hearing is necessary, although an unreasonable or arbitrary order may always be at- 
tacked for lack of substantive due process. North American Cold Storage Co. v. City of 
Chicago, 211 U.S. 306, 29 Sup. Ct. 101, 53 L. Ed. 195 (1908); Aélantic Coast Line R. R. 
Co. v. City of Goldsboro, 232 U.S. 548, 34 Sup. Ct. 364, 58 L. Ed. 721 (1914). This dis- 
tinction between “legislative” and quasi judicial proceedings is not at all clear so far as 
notice and hearing are concerned, inasmuch as in some cases notice and hearing will be 
required for what is denoted a legislative proceeding. See Dickinson, Administrative 
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Justice and the Supremacy of Law (1927), 106, note 3, 108, citing Chicago, Milwaukee 
& St. Paul Ry. Co. v. Minnesota, 134 U.S. 418, 10 Sup. Ct. 462, 33 L. Ed. 970 (1890); 
Interstate Commerce Commission v. Louisville & Nashville R.R. Co., 227 U.S. 88, 33 
Sup. Ct. 185, 57 L. Ed. 431 (1913). And while a general definition of “legislation” may 
be given, its application is difficult. See Prentis v. Atlantic Coast Line Co., 211 U.S. 210, 
226, 29 Sup. Ct. 67, 53 L. Ed. 150 (1908). 

It has been held that “the legislative power of a state may control the question of 
grades and crossings of its streets,’ and that a city ordinance requiring a railroad to 
construct and maintain a viaduct is valid without notice and hearing. Chicago, B. & Q. 
R.R. v. Nebraska, 170 U.S. 57, 75, 18 Sup. Ct. 513, 42 L. Ed. 848 (1898). If a municipal 
corporation acting under authority delegated by the state legislature need give no 
notice and hearing while ordering the construction of a viaduct, it might be argued that 
the State Highway Commissioner should be likewise privileged when acting under 
power given him by the state legislature, and when giving the same order. This may 
have been the reasoning of the dissenting justices in the present case who seemed to 
rely entirely on the above decision. In passing an ordinance the municipality is usually 
said to be exercising a “legislative” and not a quasi judicial function. See New Orleans 
Water Works Co. v. Louisiana Sugar Refining Co., 125 U.S. 18, 31, 8 Sup. Ct. 741, 31 
L. Ed. 607 (1888); North American Cold Storage Co. v. City of Chicago, 211 U.S. 306, 
313, 29 Sup. Ct. 101, 53 L. Ed. 195 (1908); Adlantic Coast Line R.R. Co. v. Citv of 
Goldsboro, 232 U.S. 548, 555, 34 Sup. Ct. 364, 366 (1914); cf. Health Department of City 
of New York v. Rector, 145 N.Y. 32, 39 N.E. 833 (1895). To exempt similarly the pro- 
ceedings of the State Highway Commissioner would be to place them in the “legisla- 
tive” category. The majority opinion in its refusal to do this would seem to indicate 


a desire to restrict this use of the word “legislative” as a device for avoiding notice and 
hearing. 


MIsHA RUBIN 

Contracts—Impossibility—Frustration—[Ontario|.—The defendant corporation 
contracted to withdraw from a manufacturers’ association and to employ plaintiffs 
for one year if plaintiffs would withdraw from their labor union. Immediately upon 
the beginning of performance of the contract, the union called a strike in which several 
of the contracting employees were intimidated or assaulted. The police failed to give 
adequate protection. Plaintifis worked for a period of time at the end of which the 
defendant entered into an agreement with the union and dismissed the plaintiffs because 
they were not reinstated by the union. Held, that the defendant was not liable for fail- 
ing to employ the plaintiffs for one year, there being an implied condition in the agree- 
ment that if the existence of an independent shop became impossible, performance 
would be excused. Ziger v. Shiffer & Hillman Co., [1933] 2 D.L.R. 601. 

Under early common law it was generally stated that a promisor was not excused 
from his promise unless he had expressly provided for the contingency rendering per- 
formance impossible. Paradine v. Jane, Aleyn 26 (K.B. 1647). Three definite excep- 
tions were soon grafted upon this general rule. 1. A change in domestic law will excuse 
performance. United States v. Dietrich, 126 Fed. 671 (C.C.D.Neb. 1904); Baily v. De 
Crespigny, 4 Q.B. 180 (1869). 2. The death or illness of a party who has contracted to 
render personal service will excuse performance. Spalding v. Rosa, 71 N.Y. 40 (1877); 
Poussard v. Spiers & Pond, 1 Q.B.D. 410 (1876). 3. The destruction of the subject 
matter, without fault of either party, will excuse performance. Stewart v. Stone, 127 
N.Y. 500, 28 N.E. 595 (1891); Taylor v. Caldwell, 3 B.& S. 826 (Q.B. 1863). 
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In a few cases the destruction of the expected value of the contract was held to 
excuse performance. Krell v. Henry, [1903] 2 K.B. 740; Alfred Marks Realty Co, v. 
Hotel Hermitage, 170 App. Div. 484, 156 N.Y.S. 179 (1915). Astill further category of 
cases, and the one into which the present case must fall, to be sustained, excuses per- 
formance where there is a destruction of the means of performance. Earn Line S.S.Co. 
v. Sutherland S.S.Co., 254 Fed. 126 (D.C.S.D.N.Y. 1918), affd. 264 Fed. 276 (C.C.A. 
2d 1920); Mineral Park Land Co. v. Howard, 172 Cal. 289, 156 Pac. 458 (1916); Kinser 
Construction Co. v. State, 125 N.Y.S. 46 (Ct.Cl. 1910); Horlock v. Beal, [1916] 1 A.C. 
486. See 3 Williston, Contracts (1920), 3288, § 1935. 

If the absence of interference by the union be considered the “means” to perform- 
ance of the contract, the strike called by the union could be considered a destruction 
of such means. But a strike, even though unexpected, does not excuse performance in 
other types of contracts. Barry v. United States, 22g U.S. 47, 33 Sup. Ct. 681, 57 L. 
Ed. 1060 (1913); Morse Dry Dock & Repair Co. v. Seaboard Transportation Co., 154 
Fed. 90 (D.C.S.D.N.Y. 1907), reversed on other grounds, 161 Fed. 99 (C.C.A. 2d 
1908); but see Geismer v. L.S.& M.S.Ry. Co., 102 N.Y. 563, 7 N.E. 828 (1886). The 
strike in the present case must have been not only expected but almost uppermost in 
the contemplation of the parties; it was an inevitable result of performance of the 
contract. Yet the defendant was excused from performance because of the existence 
of the very thing for which in effect it had contracted. The severity of the strike 
may have greatly increased the difficulty of performance but such could hardly have 
been considered an “unanticipated circumstance” that would excuse performance. 
3 Williston, Contracts (1920), 3337, § 1963. But see 47 Harv. L. Rev. 702 (1934). 


GEORGE HERBOLSHEIMER 


Corporations—Pre-emptive Rights—Treasury Stock—{New York].—Plaintiff was a 
shareholder in the American Metal Co. which held 1,685 of its shares as “treasury 
stock.” Defendants, directors in the company, without offering to the other share- 
holders an opportunity to subscribe for a pro rata share of the treasury stock, turned 
it all over to themselves at a price of $70 a share, thus obtaining control of the com- 
pany. The company was thereafter sold to another corporation for a sum equivalent 
to about $661 for each share. Plaintiff then sued for damages resulting from de- 
fendants’ refusal to allow him to subscribe for a pro rata share of the treasury stock. 
Held, the plaintiff had a “pre-emptive right” to at least an offer of the stock before the 
directors sold it to themselves. Hammer v. Werner, 239 App. Div. 38, 265 N.Y.S. 172 
(1933). 

It is well settled that a stockholder, in order to protect his proportionate interest 
in the management and assets (which might include a surplus) of the corporation, has 
the pre-emptive right to be offered a ratable amount of additional shares in the cor- 
poration when issued by the directors. Kingston v. Home Life Ins. Co. of America, 11 
Del. Ch. 258, 101 Atl. 898 (1917); Stokes v. Continental Trust Co., 186 N.Y. 285, 78 
N.E. 1090 (1906); Berle and Means, The Modern Corporation (1st ed. 1932) 144; 
Morawetz, The Preemptive Right of Shareholders, 42 Harv. L. Rev. 186 (1928); 
Drinker, The Pre-emptive Right of Shareholders to Subscribe to New Shares, 43 
Harv. L. Rev 586 (1930). 

As an exception to this rule, it is generally stated that stockholders have no pre- 
emptive right to subscribe to a pro rata share of an issue of treasury stock, i.e., those 
shares which have been issued and repurchased by the corporation. Borg v. Interna- 
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tional Silver Co., 11 F. (2d) 147 (C.C.A. 2d 1925); Crosby v. Stratton, 17 Colo. App. 212, 
68 Pac. 130 (1902); Hartridge v. Rockwell, R. M. Charlton 260 (Ga. 1828); State 2. 
Smith, 48 Vt. 266 (1876); 52 A.L.R. 236; Berle and Means, The Modern Corporation 
(1st ed. 1932) 257; Cook on Corporations (7th ed. 1913), § 286; Fletcher, Cyc. Corp. 
(rev. ed. 1932), § 5160; Drinker, The Preemptive Right of Shareholders to Subscribe to 
New Shares, 43 Harv. L. Rev. 586, 603 (1930); Morawetz, The Preemptive Right of 
Shareholders, 42 Harv. L. Rev. 186, 197 (1928). The reason for this denial of the pre- 
emptive right to treasury stock is usually based on the ground that the shareholder’s 
proportionate interest is determined by the original authorized issue, and is not, there- 
fore, affected by reissue. 36 Yale L. Jour. 1181 (1927). Cf. Berle and Means, The 
Modern Corporation (1st ed. 1932), 257; Fletcher, Cyc. Corp. (rev. ed. 1932), § 5136, 
where it is suggested that all exceptions to the pre-emptive rule are arbitrary, necessi- 
tated by the courts’ desire to break down a rule they have found too inflexible for 
modern corporate needs. 

A modification of the exception is made by the Restatement on Law of Business As- 
sociations (Tentative Draft No. 1, 1928), allowing a pre-emptive right to attach in 
certain circumstances to the sale of treasury stock: “If... . the acquisition of the 
shares by the corporation is for the purpose of reducing the number of voting shares, 
then after the reduction takes place, the creation of new voting shares, like any other 
proposed increase in the number of voting shares, gives to existing voting shareholders 
pre-emptive rights as to the proposed new shares.” § 17, comment (a). 

But the cases cited by the Restatement and much of the language of the principal 
case indicate how vague may become the boundary line between the pre-emptive 
right and the director’s fiduciary obligation. It is unfortunate from the Restatement’s 
point of view that the cases cited by it involve a breach of director’s fiduciary obliga- 
tion, Commentaries on Business Associations (Tentative Draft No. 1, 1928), § 17; 
since irrespective of the presence or absence of any rule giving pre-emptive rights to 
shareholders, it is a breach of duty on the part of directors, for which the courts will 
give relief, to sell treasury shares or to issue authorized but unissued shares for the pur- 
pose of giving themselves or their friends an advantage at expense of the other stock- 
holders. Arkansas Valley Agricultural Society v. Eichholts, 45 Kans. 164, 25 Pac. 613 
(1891); Elliott v. Baker, 194 Mass. 518, 80 N.E. 450; 52 A.L.R. 237 (1907); Fosgate v. 
Boston Market Terminal Co., 275 Mass. 99, 175 N.E. 86 (1931); Whitaker v. Kilby, 55 
Misc. 337, 106 N.Y.S. 511 (1907), affd. 106 N.Y.S. 1149; Provident Trust Co. v. Geyer, 
248 Pa. 423, 94 Atl. 77 (1915); Glenn v. Kittanning Brewing Co., 259 Pa. 510, 103 Atl. 
340 (1918); Luther v. Luther, 118 Wis. 112, 94 N.W. 69 (1903); Dunn v. Acme Auto and 
Garage Co., 168 Wis. 128, 169 N.W. 297 (1918); Fletcher, Cyc. Corp. (Rev. ed. 1932) 
§ 5160, notes 87-90; Morawetz, The Preemptive Right of Shareholders, 42 Harv. L. 
Rev. 186 (1928); Drinker, The Preemptive Right of Shareholders to Subscribe to New 
Shares, 43 Harv. L. Rev. 586 (1930). See also Borg v. International Silver Co., 11 F. 
(2d) 147 (C.C.A. 2d 1925); Federal Reserve Life Ins. Co. v. Gregory, 132 Kans. 129, 
294 Pac. 859 (1931); Petre v. Bruce, 157 Tenn. 131, 7 S.W. (2d) 43 (1928). Cf. Frey, 
Shareholders’ Pre-emptive Rights, 38 Yale L. Jour. 563 (1929); note, 36 Yale L. Jour. 
1181 (1927). The decision of the instant case allows to the individual shareholders 
relief for such breach of fiduciary obligation by raising a pre-emptive right to sub- 
scribe. Cf. Dunlay v. Avenue M Garage & R. Co., 253 N.Y. 274, 170 N.E. 917 (1930), 
where it is said that directors cannot issue to themselves authorized but unissued stock 
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for the purpose of obtaining control of the company without first offering it to all the 
shareholders. 

In support of this decision it may be said that to the average shareholder the pre- 
emptive right is the only sure protection against dilution of his interest, even though 
the courts would probably protect him where such right does not exist if he could show 
breach of duty by directors. But it is often difficult to prove that directors were acting 
fraudulently, in violation of their fiduciary obligations, when they issued corporate 
stock to strangers, and it is too expensive a procedure for the small stockholder to 
bring a suit without certainty of recovery. Frey, Shareholders’ Pre-emptive Rights, 
38 Yale L. Jour. 563 (1929). 

On the other hand, in favor of limiting the pre-emptive right wherever possible, 
there is the suggestion that under our modern complex corporate systems with many 
different classifications of stock the pre-emptive right raises too many insoluble prob- 
lems and hinders the directors in efficient corporate financing. Berle and Means, The 
Modern Corporation (ist ed. 1932), 176-178; Fletcher, Cyc. Corp. (rev. ed. 1932), 
§ 5136; Drinker, The Preemptive Right of Shareholders to Subscribe to New Shares, 
43 Harv. L. Rev. 586 (1930). 

But in any event, where the stockholder has been deprived of the pre-emptive right 
safeguard against dilution through exception, qualification, or waiver, the courts 
should, as in the principal case, require a high degree of duty on the part of directors, 
and should be on the alert to prevent fraudulent and inequitable dilution of the stock- 
holder’s interest. 


NATHAN WOLFBERG 


County Boards—Jurisdiction—Collatera] Attack Based on Facts outside the 
Record—{Nebraska].—Compiled Statutes of Nebraska 1929, C. 2, Art. 11, prescribed 
that if a remonstrance petition be filed with the county board against the allowance of 
a budget for the county farm bureau, the county board shall place the proposition on 
the ballot at the next election. After an enumeration of the qualifications for, and 
number of the remonstrators necessary, the statute provided that “in considering the 
sufficiency of the remonstrance, the county board shall ignore the names of remon- 
strators who had previously signed a petition for the organization of the farm bureau.” 
The Fillmore county board determined, upon hearing, that such a petition com- 
plied with the statute and ordered the county clerk to place the proposition on the 
ballot. Plaintiffs, taxpayers of the county, seeking to enjoin the clerk, alleged that 
many of the remonstrators were in fact disqualified, despite the finding of the county 
board. On demurrer the lower court granted the injunction. Held, that the decree be 
reversed and the bill dismissed; the county board acted quasi-judicially in determining 
the sufficiency of the petition and its judgment could not be attacked collaterally but 
only in a direct proceeding which was available to the plaintiffs. Everts v. Young, 251 
N.W. 109 (Neb. 1933). 

County boards, boards of county commissioners or supervisors, and like inferior 
tribunals, being creatures of statute, must affirmatively show on the record of their 
proceedings a compliance with the statutory prerequisites known as jurisdictional 
facts; otherwise their orders or decisions may be collaterally attacked. Larimer ». 
Krau, 57 Ind. App. 33, 105 N.E. 936 (1914); Hinton v. Perry County, 84 Miss. 536, 36 
So. 565 (1904); Adams v. First National Bank of Greenwood, 103 Miss. 744, 60 So. 770 
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(1913); Doody v. Vaughn, 7 Neb. 28 (1879); Letherman v. Hauser, 77 Neb. 731, 110 
N.W. 745 (1906). These jurisdictional facts may be classed as (1) quasi-jurisdictional, 
those which only need be established to the satisfaction of the statutory tribunal, and 
(2) strictly jurisdictional, those which must be actually present to give validity to the 
order or decision. Quasi-jurisdictional facts, when shown on the record to be estab- 
lished to the satisfaction of the statutory tribunal, cannot be made the basis for a col- 
lateral attack on the tribunal’s order or decision. Noble v. Union River Logging Ry., 
147 U.S. 165, 13 Sup. Ct. 271, 37 L. Ed. 123 (1893). But with strictly jurisdictional 
facts, even though the record affirmatively states their existence, a collateral attack 
will be allowed by showing their absence. McCarter v. Sooy Oyster Co., 78 N.J.L. 394, 
75 Atl. 211 (1910). 

Since the authorizing statute may require the existence of either type of fact, strict- 
ly jurisdictional or quasi-jurisdictional, it becomes necessary to determine from the 
language of the statute which is required in any particular case. In such a determina- 
tion the attitude of the court will play a large part, for a specific requirement of either 
type of fact is seldom made by the words of the statute. Thus it was held in State v. 
McClymon, 7 Oh. Dec. Rep. 109, 1 Wkly. Cinnc. L. Bull. 116 (1876), that a specified 
number of signatures to a petition was a fact of strict jurisdiction, while in Ward 2, 
Board of Commissioners, 199 Ind. 467, 157 N.E. 721 (1927), the court decided that the 
same fact was quasi-jurisdictional. 

One line of authority assumes that the statutory requirements are strictly jurisdic- 
tional unless the contrary is specified. Chase v. Trout, 146 Cal. 350, 80 Pac. 81 (1905); 
Wilcox v. Engebretsen, 160 Cal. 288, 116 Pac. 750 (1911); Miller v. Amsterdam, 149 
N.Y. 288, 43 N.E. 632 (1896); State v. McClymon, 7 Oh. Dec. Rep. 109, 1 Wkly. Cinnc. 
L. Bull. 116 (1876). Such an approach seems to impair the efficacy and value of these 
statutory tribunals. Preferable is the opposing line of authority, represented by the 
principal case, which regards the requirements of the statute, unless prevented by a 
clear expression in the statute, as quasi-jurisdictional. Hull v. Board of Commissioners, 
195 Ind. 150, 143 N.E..589 (1924); Ward v. Board of Commissioners, 199 Ind. 467, 157 
N.E. 721 (1927); Reich v. Cochran, 1o5 App. Div. 542, 94 N.Y.S. 404 (1905) ; County of 
Lewis v. Montfort, 72 Wash. 248, 130 Pac. 115 (1913). Thislatter view of course would 
still recognize as strictly jurisdictional, matters the lack of which would subject even 
the decisions of courts of general jurisdiction to collateral attack, such as the facts 
necessary for jurisdiction over the parties and subject matter. 

In the present case, the court was aided in reaching its decision by the phrase in the 
authorizing statute, “in considering the sufficiency of the petition,” which suggests 
that the finding of the county board was to have some finality, the inference from that 
being that the requirements were quasi-jurisdictional. Since a statutory appeal was 
available, in which the absence of both type of jurisdictional facts might be shown, the 
plaintiffs were not prejudiced by the court’s holding. Larimer v. Krau, 57 Ind. App. 33, 
105 N.E. 936 (1914) ; Hinton v. Perry County, 84 Miss. 536, 36 So. 565 (1904); Taylor v. 
Davey, 55 Neb. 153, 75 N.W. 553 (1808); Campbell Co. v. Boyd County, 117 Neb. 186, 
220 N.W. 240 (1928); Abraham v. Homer, 102 Okla. 12, 226 Pac. 45 (1924). Where 
such statutory appeal is not provided for, injunctional relief might well be allowed. 
Ackerman v. Thummel, 40 Neb. 95, 58 N.W. 738 (1804). 

WALTER W. BAKER 
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Equity—Doctrine of Clean Hands as Applied to Separate Causes of Action—[Feder- 
al|.—In a suit for infringement of five patents, the first a basic one and the others for 
improvements, plaintiff’s lack of clean hands was set up as a defense. Before plaintiff 
had conceived of the device embodied in the first improvement, a supposed prior use 
thereof had been made. Several years later plaintiff learned of this fact, and secured 
from the prior user an assignment of all his rights and an agreement to suppress evi- 
dence as to the use. Subsequently, in a suit against one Byers, plaintiff obtained a de- 
cree of validity and infringement of three patents, including the one supposedly invali- 
dated by the prior use. Immediately thereafter he instituted the present suit, alleging 
infringement by the defendants of the same patents as were involved in the prior ac- 
tion, and sought a temporary injunction, partly on the basis of the prior decree. The 
injunction was refused. Plaintiff later amended his complaint to include claims of in- 
fringement of the remaining two patents, and continued to trial. Held, the transaction 
with the prior user, and the employment of the prior decree (secured in part by sup- 
pressing evidence) in applying for a temporary injunction, were so unconscionable as 
to bar plaintiff from relief, in this suit, as to any patent. Keystone Driller Co. v. 
General Excavator Co., 54 Sup. Ct. 146 (1933). 

The maxim that he who comes into equity must come with clean hands arose in 
early times when exercise of the powers of a court of equity was largely a matter of dis- 
cretion. 1 Pomeroy, Equity Jurisprudence (4th ed. 1918), 739, § 398. Generally the 
maxim will be applied only in favor of a person substantially injured by the acts of 
which he complains. Meyer v. Yesser, 32 Ind. 294 (1869); Halladay v. Faurot, 8 Ohio 
Dec. Rep. 633 (1883); Langdon v. Templeton, 66 Vt. 173, 28 Atl. 866 (1893); Langley 
v. Devlin, 95 Wash. 171, 163 Pac. 395 (1917). The maxim has not been applied where 
the harm to the defendant is small, and the injury to the plaintiff through denying re- 
lief would be great. Valley Smokeless Coal Co. v. Manufacturers’ Water Co., 302 Pa. 
232, 153 Atl. 327 (1930); McNair v. Benson, 63 Ore. 66, 126 Pac. 20 (1912); Bias v. 
Bias, 155 S.E. 898 (W.Va. 1930); Huntzicker v. Crocker, 135 Wisc. 38, 115 N.W. 340 
(1908). 

Several exceptions to this general rule have evolved. It has been suggested that 
where plaintiff has a fraudulent intent and commits an overt act in attempting to 
effectuate that intent, he comes within the maxim irrespective of injury to the de- 
fendant. See Curtin v. Benson, 222 U.S. 78, 85, 32 Sup. Ct. 31, 56 L. Ed. 102 (1911); 
Peltzer v. Gilbert, 260 Mo. 500, 521-522, 169 S.W. 257 (1914); Cook v. Chapman, 30 
N.J. Eq. 114, 118 (1878). 

It has also been held sufficient for the maxim to be applied to show that plaintiff’s 
acts constituted a fraud on the public, or were criminally punishable. Worden & Co. 
v. California Syrup Co., 187 U.S. 516, 23 Sup. Ct. 161, 47 L. Ed. 282 (1903); American 
University v. Wood, 294 Ill. 186, 128 N.E. 330 (1920); Munn & Co. v. American Co., 
83 N.J. Eq. 300, 41 Atl. 87 (1914); but cf. General Electric Co. v. Minn. Electric Lamp 
Co., 10 F. (2d) 851 (D. C. Minn. 1924); Carson Inv. Co. v. Anaconda Copper Co., 26 
F. (2d) 651 (C.C.A. oth 1928); 1 Walker, Patents (6th ed. 1929), 720, § 625. 

It is not sufficient, however, to show that plaintiff has committed a reprehensible, 
fraudulent or criminal act; that act must be closely related to the subject matter of 
the suit in which the defense is set up. 1 Pomeroy, Equity Jurisprudence (4th ed. 
1918), 741, § 399. Thus, inequitable conduct with respect to one claim or “‘cause of 
action’’ has been held not to bar other claims or “‘causes of action” in the same suit. 
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Maatschappij etc. v. Kosloff, 45 F. (2d) 94 (C. C. A. 2d 1930); In re Meyerfeld, 46 F. 
(2d) 665 (D.C. N.D. Cal. 1931); Barnes v. Barnes, 282 Ill. 593, 118 N.E. 1004 (1918). 

It igs somewhat difficult to reconcile the present case with these principles. There is 
some doubt as to whether the defendant was substantially injured by the acts of the 
plaintiff. In the first place, the facts involved in the agreement to suppress evidence 
were brought to light during the course of the present suit; hence it may be said the 
agreement did not prejudice the defendant. Cf. Conn. Tel. Co. v. Brown & Came, 
10 F. (2d) 823 (D.C. Ill. 1926). Although the agreement to suppress evidence did 
not prejudice the defendant, it could still be argued that the use of the decree in the 
Byers suit had produced an injury, inasmuch as on motion for a temporary injunction 
a prior decree of validity is entitled to considerable weight. Leeds & Catlin v. Victor 
Co., 213 U.S. 301, 319, 29 Sup. Ct. 495, 53 L. Ed. 805 (1909). The injunction was not 
granted in the present case, but defendants were required to post a heavy bond in- 
stead, and the Supreme Court considered this sufficiently burdensome. 

In the second place, it would seem that if plaintiff had secured only an assignment of 
rights from the prior user the result as to suppression of evidence would have been sub- 
stantially the same as that which developed under the express agreement to suppress; 
and the court made no criticism of the assignment. Third, after the evidence came to 
light in the present suit, the defendants in the Byers case attempted to have the decree 
therein set aside, but it was held that the prior use was an abandoned experiment and 
that plaintiff’s conduct, though hardly excusable, was immaterial. Keystone Driller 
Co. v. Byers Machine Co., 4 F. Supp. 159 (N.D. Ohio 1932). It is possible that two 
courts might interpret the same evidence in different ways; however, this is improbable 
in view of the rule that where evidence of an anticipation is oral, as it was here, proof 
must be ‘‘clear, satisfactory and beyond a reasonable doubt.’ Barbed Wire Patent, 
143 U.S. 275, 12 Sup. Ct. 443, 36 L. Ed. 154 (1892); Albertson & Co. v. Alvord Reamer 
Co., 51 F. (2d) 557 (D.C. Pa. 1931); 1 Walker, Patents (6th ed. 1929), 141-144, § 116. 

Inasmuch as the plaintiff did combine a fraudulent intent with an overt act (at- 
tempt to suppress evidence), the application of the maxim may be supported on that 
ground. Ina sense, too, plaintiff's acts were illegal; the government could sue to cancel 
his patent if a prior use had been made, and it appears that at the time plaintiff applied 
for a patent he had some knowledge of the prior user’s acts. 1 Walker. Patents (6th 
ed. 1929), 474, §§ 383, 384. However, it would seem that in the patent field such 
“collateral” illegality is insufficient to invoke the maxim. Western Glass Co. v. 
Schmertz Co., 185 Fed. 788 (C.C.A. 7th 1911); Carson Inv. Co. v. Anaconda Copper 
Co., 26 F. (2d) 651 (C.C.A. oth 1928), cert. den. 278 U.S. 635, 49 Sup. Ct. 32, 73 L. Ed. 
551 (1928); cf. Conn. Tel. Co. v. Automotive Co., 14 F. (2d) 957 (D.C. N.J. 1926), 
afid. 19 F. (2d) 990 (C.C.A. 3d 1927), cert. den. 275 U.S. 543, 48 Sup. Ct. 121, 72 
L. Ed. 428 (1927); but cf. Creath v. Sims, 5 How. (U.S.) 192, 12 L. Ed. 111 (1847). 

Even if the nature of plaintiff's acts is such as to permit the application of the 
maxim, it must be shown that those acts are sufficiently closely related to the subject 
matter of the suit. Although it may be admitted that plaintiff’s conduct was closely 
related to the patent included in the agreement to suppress evidence, it was far less 
ciosely related to the other four patents, and it seems doubtful whether the maxim 
should be invoked as to them. It is true the patents related to the same device, and 
thus were closely interwoven; however, the court admits that the infringement of each 
patent gives rise to a distinct ‘“‘cause of action,” and thus implies that a separate suc- 
cessful suit could be brought for the infringement of each patent. This the court recog- 





RECENT CASES 651 


nizes in the form of decree rendered; the suit is dismissed without prejudice to any 
future actions on any patent involved in the suit. The opinion of the lower court 
distinctly contemplates the commencement of new actions as to all five patents, 
or at least as to the four patents not involved in the agreement to suppress evidence; 
see General Excavator Co. v. Keystone Driller Co., 62 F. (2d) 48, 51 (C.C.A. 6th 
1932). This result, however, gives the “clean hands” maxim a very insubstantial ef- 
fect ; it requires plaintiff to pay the costs of the present suit, and then institute another. 
It would seem that, if the maxim is to be applied in a practical manner, it should result 
in barring plaintiff’s rights as to the entire subject matter of the suit, or in barring 
plaintiff’s rights as to part of the subject matter involved but permitting him to re- 
cover for the balance of the subject matter in the same suit. The maxim should not 
result only in a dismissal of the present suit, and the bringing of a new one. But see 
opinion of court below, denying rehearing, General Excavator Co. v. Keystone 
Driller Co., 64 F. (2d) 39, 40 (C.C.A. 6th 1933) (maxim bars only the present suit and 
has no application to the future). 
JosePH J. ABBELL 


Evidence—Hearsay—Dying Declarations—States of Mind—(Federal|.—The de- 
fendant, Dr. Shepard, was indicted for the murder of his wife who had died from 
poisoning. The prosecution introduced in evidence as a dying declaration the state- 
ment of the deceased: “Dr. Shepard poisoned me.” Both the Circuit Court of Appeals 
and the Supreme Court of the United States held that sufficient ground had not been 
laid to make the statement admissible as a dying declaration. The Circuit Court of 
Appeals, however, sustained its admission on the theory that it was evidence of a 
state of mind, rebutting evidence of suicide introduced by the defendant. Held, that 
such statement was not admissible for this purpose. Shepard v. United States, 54 Sup. 
Ct. 22 (1933). 

The evidence fell short of showing that at the time the deceased stated that Dr. 
Shepard poisoned her she had a settled hopeless expectation of death, and so the 
statement was quite properly excluded as a dying declaration. State v. Weaver, 57 
Iowa 730, 11 N.W. 675 (1882); Bell v. State, 72 Miss. 507, 17 So. 232 (1895); Smith v. 
State, 161 Miss. 430, 137 So. 96 (1931); 3 Wigmore, Evidence (2d ed. 1923), §§ 1440, 
1442; but see 82 Univ. Pa. L. Rev. 290 (1934). 

The most interesting aspect of the case is the light it throws on the attitude of the 
Supreme Court as to the use of hearsay evidence in proving states of mind. Justice 
Cardozo, in whose opinion all the justices concurred, clearly sought to limit the ad- 
missibility of such evidence to show a state of mind as a step in the proof of an act 
consistent with that state of mind. He accepted the suggestion of Professor Maguire 
that the rule should be limited to cases where the argument is from a state of mind to 
subsequent conduct, as contrasted with prior conduct, of the speaker, or perhaps the 
joint conduct of the speaker and another. Maguire, The Hillmon Case Thirty-three 
Years After, 38 Harv. L. Rev. 709 (1925). 

The use of the statement, that Dr. Shepard poisoned her, which the Circuit Court 
of Appeals allowed in this case cut far deeper into the hearsay rule than any of the 
cases so far decided with the exception of the cases which admit statements of a 
present state of mind to prove past acts in will contests. Thompson’s Estate, 200 Cal. 
410, 253 Pac. 697 (1927); McMurtrey v. Kopke, 250 S.W. 399 (Mo. 1923); Behrens-v. 
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Behrens, 47 Ohio St. 323, 25 N.E. 209 (1890); 3 Wigmore, Evidence (2d ed. 1923), 
§ 1736; contra, Throckmorton v. Holt, 180 U.S. 552, 21 Sup. Ct. 474, 45 L. Ed. 663 
(1900). These are now regarded as a separate class. Jn re Shelton’s Will, 143 N.C. 218, 
55 S.E. 705 (1906) ; Hutchins and Slesinger, Some Observations on the Law.of Evidence 
—State of Mind to Prove an Act, 38 Yale L. Jour. 283 (1929); Maguire, The Hillmon 
Case Thirty-three Years After, 38 Harv. L. Rev. 709, 715 n. 22 (1925). The state- 
ment, “Dr. Shepard poisoned me,”’ on analysis means, “I believe that Dr. Shepard 
poisoned me.” Hinton, States of Mind and the Hearsay Rule, 1 Univ. Chi. L. Rev. 
304 (1934). This is using a hearsay statement to prove a state of mind, which is 
permissible according to Mutual Life Insurance Co. v. Hillmon, 145 U.S. 285, 12 Sup. 
Ct. 909, 36 L. Ed. 706 (1892), and cases following it. State v. Journey, 115 Conn. 344, 
161 Atl. 515 (1932); State v. White, 52 Nev. 235, 285 Pac. 503 (1930); Commonwealth v. 
Marshall, 287 Pa. 512, 135 Atl. 301 (1926). The next step in the analysis is that since 
the deceased believed that Dr. Shepard poisoned her, it follows circumstantially that 
she believed that she did not poison herself. But the following step is that if she be- 
lieved that she did not poison herself, then as a matter of fact she did not. This step, 
involving the element of memory and possibly perception, clearly conflicts with the 
hearsay rule. It is just this step which the courts refuse to take in excluding evidence 
of overt acts to show belief as to a state of facts to prove the state of facts believed. 
State v. Piernot, 167 Iowa 353, 149 N.W. 446 (1914); Wright v. Doed. Tatham, 7 Ad. & 
Ell. 313 (1837); 1 Wigmore, Evidence (2d ed. 1923) § 267. 

The language of the opinion in refusing to accept the evidence was, nevertheless, 
unfortunate, for it was said simply that “the testimony now offered faced backward 
not forward.” If the statement were used to show a present state of mind as the basis 
for an argument that that state of mind probably extended into the past, there would 
be no objection to it. State v. Hudspeth, 159 Mo. 178, 60 S.W. 136 (1900); Rawson 2. 
Haigh, 2 Bing. 99 (1824). Only when the argument is from past belief to the truth of 
the facts believed is it to be condemned. 

The argument has been made that if declarations are admissible to a show state 
of mind in order to prove a future act, then logically they should be admissible to show 
a state of mind in order to prove a past act. Seligman, An Exception to the Hearsay 
Rule, 26 Harv. L. Rev. 146 (1912). The present case is an excellent example of the 
answer thereto made by Professor Chafee, that when a declaration as to state of mind 
is used to prove a past act, it is apt to be in a testimonial form so that it is practically 
impossible for the jury to consider it as anything but a direct statement of the fact 
to be proved. Chafee, Review of Wigmore: Evidence, 37 Harv. L. Rev. 513, 510 
(1924). Thus in this case the statement is sought to be used simply to prove that Mrs. 
Shepard did not commit suicide. It would be impossible for the jury to use the state- 
ment for this purpose alone and to overlook the fact that it is a direct statement of the 
ultimate issue in the case. No such difficulty arises when a declaration of a state of 
mind is used to prove a future act, because the only use that the jury can make of the 
evidence is purely circumstantial. 

Brimson Grow 


Federal Jurisdiction—Construction of Uniform Laws in the Federal Courts— 
[Federal].—A suit was brought in federal court on a note executed in Florida, bearing 
interest on the principal amount and on overdue interest payments. Held, the note was 
non-negotiable under the Florida Negotiable Instruments Law, in spite of decisions 
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to the contrary by the Supreme Court of Florida. Burns Mortgage Co. v. Fried, 67 F. 
(2d) 352 (C.C.A. 3d 1933). 

The provisions of Judicial Code § 34, as amended [1 Stat. 92 (1789), 28 U.S.C.A. 
§ 725 (1928)], make it obligatory on the federal courts to regard as “rules of decisions 
in trials at common law” the “‘laws of the several states.” In Swift v. Tyson, 16 Pet 
(U.S.) 1, 10 L. Ed. 865 (1842), the term “laws of the several states”’ was construed to 
exclude the decisions of state tribunals on questions of “‘general commercial law’’; 
on such matters the state court decisions are merely evidence of the law, and the 
federal courts will decide for themselves what the law is. But cf. Holmes, J., dissenting 
in Black & White Taxi Co. v. Brown & Yellow Taxi Co., 276 U.S. 518, 532-535, 48 
Sup. Ct. 404, 72 L. Ed. 681 (1928); Gray, The Nature and Sources of the Law (2d ed. 
1921) 249-259. The federal courts have since shown a marked tendency to extend this 
sphere of independent construction; the phrase “general commercial law’”’ has been 
replaced successively by “general jurisprudence” in Lake Shore R.R. v. Prentice, 147 
U.S. 101, 106, 13 Sup. Ct. 261, 37 L. Ed. 97 (1892), “general rules of the common law”’ 
in Baltimore & Ohio R.R. v. Baugh, 149 U.S. 368, 13 Sup. Ct. 914, 37 L. Ed. 772 (1893), 
and “general law” in Black & White Taxi Co. v. Brown & Yellow Taxi Co., 276 U.S. 
518, 530, 48 Sup. Ct. 404, 72 L. Ed. 681 (1928). But see Cole v. Pennsylvania R.R., 43 
F. (2d) 953, 956-57 (C.C.A. 2d 1930). 

In dealing with the “positive statutes of the state,” however, the general rule is that 
the federal courts, as was indicated in Swift v. Tyson, will follow the construction of 
the highest tribunal of the state. Elmendorf v. Taylor, 1o Wheat. (U.S.) 152, 6 
L. Ed. 289 (1825); Bacon v. Insurance Co., 131 U.S. 258, 9 Sup. Ct. 787, 33 L. Ed. 128 
(1889); cf. Knights of Pythias v. Meyer, 265 U.S. 30, 44 Sup. Ct. 432, 68 L. Ed. 885 
(1924); American Ry. Express Co. v. Royster Guano Co., 273 U.S. 274, 47 Sup. Ct. 355, 
71 L. Ed. 642 (1927). Several qualifications to this general rule have been suggested: 
(1) The state court’s decision must precede the trial in the federal court; Burgess v. 
Seligman, 107 U.S. 20, 2 Sup. Ct. 10, 27 L. Ed. 359 (1883); but cf. Bauserman v. Blunt, 
147 U.S. 647, 13 Sup. Ct. 466, 37 L. Ed. 316 (1893); Hartford Fire Ins. Co. v. C.M.& 
St.P.R.R., 175 U.S. 91, 20 Sup. Ct. 33, 44 L. Ed. 84 (1899); C.M.St.P & Pac. R.R. v. 
Risty, 276 U.S. 567, 48 Sup. Ct. 396, 72 L. Ed. 703 (1928); Hawks v. Hamill, 288 U.S. 
52, 53 Sup. Ct. 240, 77 L. Ed. 610 (1933). (2) The construction must be one enunci- 
ated by a line of decisions by the state court; cf. Kukn v. Fairmount Coal Co., 215 
U.S. 349, 30 Sup. Ct. 140, 54 L. Ed. 228 (1910). (3) The construction must give con- 
clusive evidence of the state law; cf. Barber v. Pittsburgh Ry., 166 U.S. 83, 17 Sup. Ct. 
488, 41 L. Ed. 925 (1897). (4) The statute must be positive, and not merely re-enact 
the common law; Capital City State Bank v. Swift, 290 Fed. 505 (D.C.E.D.Okla. 1923); 
Peterson v. Metropolitan Life Ins. Co., 19 F. (2d) 74 (D.C.S.D.Ia. 1926), affd. 19 F. 
(2d) 88 (C.C.A. 8th 1927). Whether the statute does re-enact the common law is a 
question normally to be settled by the federal court; Mutual Life Ins. Co. v. Lane, 151 
Fed. 276 (C.C.E.D.Ga. 1907), affd. Alexander v. Lane, 157 Fed. 1002 (C.C.A. 5th 
1907), certiorari denied 208 U.S. 617, 28 Sup. Ct. 569, 52 L. Ed. 647 (1908); but cf. 
Byrne v. Kansas City R.R. Co., 61 Fed. 605 (C.C.A. 6th 1894); Babbitt v. Read, 236 
Fed. 42 (C.C.A. 2d 1916). (5) It has been further intimated, as a corollary of Swift v. 
Tyson, that any state statute dealing with the “general commercial law,” even though 
“positive” in nature, should be interpreted independently by the federal courts; see 
American Mfg. Co. v. U.S. Shipping Board, 7 F. (2d) 565, 566 (C.C.A. 2d 1925). 
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Because the exceptions to the general rule that the federal courts will follow the 
state court’s interpretation of state statutes are not yet crystallized, it is not surprising 
to find the lower federal courts differing as to the mode of handling Uniform Laws. 
One view is that inasmuch as the Uniform Laws do make certain substantial changes 
in the pre-existing law, the construction adopted by the state tribunal should prevail. 
Savings Bank v. National Bank, 3 F. (2d) 970 (C.C.A. 4th 1925); cf. Niagara Fire Ins. 
Co. v. Raleigh Hardware Co., 62 F. (2d) 705 (C.C.A. 4th 1933). But the fact that Uni- 
form Laws in the main merely codify pre-existing law has led one federal court to 
adopt an independent construction of the Negotiable Instruments Law. Jockmus v. 
Claussen & Knight, Inc., 47 F. (2d) 766 (D.C.S.D.Fla. 1930). The present case aligns 
itself with that decision. 

Since the main purpose of the Uniform Laws is to create uniformity between 
jurisdictions, it would seem that the desire for uniformity in the federal courts which 
led to the evolution of the doctrine of Swift v. Tyson, would also lead to the application 
of that doctrine to the construction of Uniform Laws. But in view of the insecure 
foundation of the rule of Swift v. Tyson, there is much to be said for restricting it 
wherever possible. See Warren, New Light on the History of the Federal Judiciary 
Act of 1789, 37 Harv. L. Rev. 49, 81-88 (1923). Moreover, at least one court has 
interpreted “uniformity” in the Uniform Laws to mean uniformity between state and 
federal courts in a particular state. Savings Bank of Richmond v. National Bank, 3 F. 
(2d) 970 (C.C.A. 4th 1925); cf. Fordham, Federal Courts and the Construction of 
Uniform State Laws, 7 N.C.L.Rev. 423, 429-430 (1929). Finally, it may be doubted 
whether independent construction of Uniform Laws by the federal courts will actually 
lead to uniformity within the federal judicial system, in view of the recent stringent 
limitations on appeal as of right to the Supreme Court. Judicial Code §§ 239, 240 as 
amended [43 Stat. 938 (1925), 28 U.S.C.A. §§ 346, 347 (1928)]. Thisis indicated by the 
conflicting decisions of federal courts as to the proper mode of construing Uniform 


Laws, a point first raised almost a decade ago. 
KARL HUBER 


Insurance, Public Liability—Concealment—Extent of Duty of Disclosure—|[Federal]. 
—Defendant’s application for public liability insurance on his automobile was made to 
a broker on October 16, 1930, and was sent by him to the Netherlands Insurance Com- 
pany, who forwarded it to plaintiff insurance company. Plaintiff received the applica- 
tion on October 21, and on that same day issued the policy dated, in compliance with 
defendant’s request, to take effect on October 18. On October 19, defendant negligent- 
ly collided with another automobile. He notified the broker that afternoon, and the 
broker informed the Netherlands Company the next morning. Plaintiff did not receive 
the information from the Netherlands Company until one day after the policy was 
issued and brought this action to rescind. Held, decree for plaintiff affirmed. Strangio 
v. Consolidated Indemnity and Insurance Co., 66 F. (2d) 330 (C.C.A. oth 1933). 

Two conflicting rules have been applied in those branches of insurance in which the 
issue of concealment has been adjudicated. Either there is (1) an absolute duty to dis- 
close all facts which might reasonably influence the insurer in granting insurance, or (2) 
the insured’s only obligation is to act bona fide. Vance, Insurance (2d ed. 1930), 344 fi. 
The absolute duty is consistently applied only in marine insurance. Sun Mutual 
Insurance Co. v. Ocean Insurance Co., 107 U.S. 485, 27 L. Ed. 337 (1882); Burritt v. 
Saratoga County Mutual Fire Insurance Co., 5 Hill 188 (N.Y. 1843); Clinchfield Fuel Co. 
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v. Aetna Insurance Co., 121 S.C. 305, 114 S.E. 543 (1922). In life insurance, the in- 
sured’s absolute duty is confined to information received after he has applied but be- 
fore the insurer accepts. Stipcich v. Metropolitan Life Ins. Co., 277 U.S. 311, 72 L. Ed. 
895 (1927); Forrester v. Southland Life Insurance Co., 42 S.W. (2d) 127 (Texas 1931). 
Even here, in Armand v. Metropolitan Life Ins. Co., 235 N.Y.S. 726 (1929), the court 
only required good faith. The insured need only act in good faith as to facts known at 
the time the application is made. Penn. Mut. Life Ins. Co. v. Mechanics’ Savings Bank, 
72 Fed. 413, 19 C.C.A. 286 (1896). The rule of good faith is applied to fire insurance 
both as to information known before the application was made and that discovered 
later. Springfield Fire and Marine Ins. Co. v. National Fire Ins. Co., 51 F. (2d) 714 
(1931); Davis Scofield Co. v. Agricultural Ins. Co., 109 Conn. 673, 145 Atl. 38 (1929); 
Great American Ins. Co. of New York v. Clayton, 247 Ky. 612, 57 S.W. (2d) 467 (1932). 
It is applied in fidelity insurance. Magee et al. v. Manhattan Life Ins. Co., 92 U.S. 93, 
23 L. Ed. 699 (1875); Star Ins. Co. v. Carey, 126 Kan. 205, 267 Pac. 990 (1928). There 
is no duty to disclose information discovered after the contract of insurance has been 
consummated, Pendergast v. Globe and Rutgers Fire Ins. Co., 246 N.Y. 396, 159 N.E. 
183 (1927). Where the insured has failed to fulfil the duty of disclosure, the insurer 
may rescind, Fales v. New York Life Ins. Co., 128 Cal. App. 201, 17 P. (2d) 174 (1932). 
The Civil Code of California states, ‘‘A concealment, whether intentional or uninten- 
tional, entitles the injured party to rescind a contract of insurance,” Cal. Civ. Code 
(1931) § 2562. 

The reason given for absolute duty in the marine insurance is that here the relevant 
facts are peculiarly within the knowledge of the insured and the underwriter must 
necessarily rely on him for information, Carter v. Boehm, 3 Burrow 1906 (1766). In 
life insurance, facts acquired after the application is made are also said to be peculiarly 
within the insured’s knowledge. But as to facts known before the application is made 
it is suggested that the insured is justified in assuming all material information has been 
covered by the comprehensive questions asked and hence need only act bona fide, 
Stipcich v. Metropolitan Life Ins. Co., 277 U.S. 311, 72 L. Ed. 895 (1927). In fire insur- 
ance, the company may readily determine the character of the risk and should be suffi- 
ciently protected by the obligation to act in good faith. But in fidelity insurance, only 
good faith is required, and yet the relevant facts are more apt to be within the insured’s 
peculiar knowledge, and it is doubtful if the insured can justifiably believe that the in- 
surer has acquired all necessary information. Only one case previous to the present has 
come up in which the insured’s duty in public liability insurance was involved, Royal 
Indemnity Co. v. May and Ball, 222 Ky. 157, 300 S.W. 347 (1927), and there absolute 
duty was imposed. Since public liability is more analogous to marine insurance than 
to other types with respect to the peculiar knowledge of the insured and lack of justifi- 
able grounds for believing that the insurer has been able to anticipate all relevant in- 
formation, it is probable that this case and the principal one will be followed and an 
absolute duty of disclosure of material facts applied. 

But even if there is an absolute duty of disclosure of known facts, there is the further 
problem of what acts will satisfy that duty. In marine insurance, if the insured has 
made a reasonable effort to communicate the information in due time, he is not barred 
from recovery by his failure to get the information to the company before the policy is 
issued. M’Lanahan v. Universal Insurance Co., 1 Pet. (U.S.) 170, 7 L. Ed. 98 (1828); 
Green v. Merchants’ Insurance Co., 10 Pick. 402 (Mass. 1830); Snow v. Mercantile Mu- 
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tual Ins. Co., 61 N.Y. 160 (1874); Pendergast v. Globe and Rutgers Ins. Co., 246 N.Y. 
396, 159 N.E. 183 (1927). Reasonable effort in due time suffices in life insurance, 
Stipcich v. Metropolitan Life Ins. Co., 277 U.S. 311, 72 L. Ed. 895 (1927), and it has been 
indicated that if there is'an absolute duty in fire insurance that duty is satisfied by the 
insured using reasonable means to transmit the information in due time, Spring field 
Fire and Marine Ins. Co. v. National Fire Ins. Co., 51 F. (2d) 714 (C.C.A. 8th 1931). 
Whether a reasonable effort has been made is at law a question of fact for the jury, 
M’ Lanahan v. Universal Insurance Co., 1 Pet. (U.S.) 170, 7 L. Ed. 98 (1828); Green v. 
Merchants’ Insurance Co., 10 Pick. 402 (Mass. 1830), but it is said that the use of means 
ordinarily employed is required, Proudfoot v. Montefiore, L.R. 2 Q.B. 511 (1867), but 
suffices when used, Snow v. Mercantile Mutual Insurance Co., 61 N.Y. 160 (1874). It is 
not clear whether the court in the present case meant to require more than a reasonable 
effort to get the information to the insurer in due time, or adhered to that rule and 
found the defendant’s conduct unreasonable in that he sent the information to his 
broker and not to the insurer, or limited the rule to apply only when the information is 
sent directly to the insurer or his agent. It would seem, however, that the effort of the 
broker to transmit the information to the plaintiff through the Netherlands company 
should have been considered. 
SAMUEL EISENBERG 

International Law—Extradition—Necessity of Criminality in the Asylum State— 
{Federal].—The petitioner was held for extradition from Illinois to England upon a 
charge of having received money knowing it to have been fraudulently obtained. The 
act alleged was not a crime in Illinois. The article of the extradition treaty (Webster- 
Ashburton Treaty of 1842, 8 Stat. 572, supplemented by the Blaine-Pauncefote Con- 
vention of 1889, 26 Stat. 1508) covering this offense did not specifically require that 
it be criminal in both states, although such was the requirement in articles covering 
other crimes. Held, that the writ of habeas corpus be denied, the treaty not requiring 
that the offense be a crime in both states. Factor v. Laubenheimer, 54 Sup. Ct. 191, 78 
L. Ed. 151 (1933). Butler, Brandeis, and Roberts JJ. dissenting. 

The right to demand extradition and the duty to surrender depend on treaty rather 
than international law. United States v. Rauscher, 119 U.S. 407, 7 Sup. Ct. 234, 30 
L. Ed. 425 (1886); 1 Phillimore, International Law (3d ed. 1879), 517; Pomeroy, Inter- 
national Law (Woolsey’s ed. 1886), 236. But the principles of international law often 
throw light upon the intent of the treaty framers and determine to a great extent the 
construction to be given the extradition treaty. Thus it was held in United States v. 
Rauscher, 119 U.S. 407, 7 Sup. Ct. 234, 30 L. Ed. 425 (1886), though there was no 
relevant provision in the pertinent treaty, that a person could not be tried for an 
offense other than the one for which he was extradited, in accordance with the prin- 
ciple of international law to that effect. 1 Moore, Extradition (1891) 218; Lawrence, 
The Extradition Treaty, 14 Alb. L. Jour. 85 (1876). It is a principle of international 
law that there will be no extradition for political offenses. 1 Phillimore, International 
Law (3d ed. 1879), 521; 1 Moore, Extradition (1891), 303. Hence it has been held that 
though the applicable treaty does not prohibit such extradition, it will nevertheless be 
denied. In re Eseta, 62 Fed. 972 (D.C.N.D. Cal. 1894). 

Of particular significance in the present case is the “accepted principle that the acts 
for which extradition is demanded must constitute an offense according to the laws 
of both countries.”” 1 Moore, International Law (1891), 112-113; Byron and Chalmers, 
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Extradition (1903), 11. It has been enunciated in extradition cases under the treaty 
applicable to the present case. Wright v. Henkel, 190 U.S. 40, 23 Sup. Ct. 781, 47 
L. Ed. 948 (1902); Collins v. Loisel, 259 U.S. 309, 42 Sup. Ct. 469, 66 L. Ed. 965 
(1921); Greene v. United States, 154 Fed. 401 (C.C.A. 5th 1907); Collier v. Vaccaro, 51 
F. (2d) 17 (C.C.A. 4th 1931). It has been repeated in cases involving the same offence 
as that charged in the principal case. Kelley v. Griffin, 241 U.S. 6, 36 Sup. Ct. 487, 60 
L. Ed. 861 (1915); Bingham v. Bradley, 241 U.S. 511, 36 Sup. Ct. 634, 60 L. Ed. 1136 
(1915). The court here, advancing beyond previous decisions, refused to apply the 
above principle on the ground that the treaty did not specifically require criminality in 
both countries for the acts here alleged while it did require criminality in both countries 
for other offenses. See Ford v. United States, 273 U.S. 593, 47 Sup. Ct. 531, 71 L. Ed. 
793 (1926); Springer v. Philippine Islands, 277 U.S. 189, 48 Sup. Ct. 480, 72 L. Ed. 
845 (1927). 

The treaty states that certain persons shall “be reciprocally delivered up.”’ Great 
Britain will not extradite unless the offense is a crime in Great Britain. Extradition 
Act of 1870, 33 & 34 Vict. C. 52, § 26, schedule 1; Ex parte Piot, 15 Cox C.C. 208 
(1883); Re Bellencoutre, 17 Cox C.C. 253 (1891). The present holding seemingly de- 
prives the treaty of its reciprocity, but this should not be a fatal objection to the 
court’s liberal construction. But see 32 Mich, L. Rev. 417 (1924), where the present 
decision was interpreted to mean that since the offense was a crime in “most states”’ 
the requirement of criminality in both countries was satisfied. 


JoserH Tose ZOLINE 


Taxation—Status of Government Lessees under “Instrumentality’”’ Doctrine— 
[Federal].—Defendant, lessee of oil and gas rights on municipal land used for water 
supply and other civic purposes, sought exemption as a state instrumentality from a 
federal tax on its share of the net income derived from the lease. The city received a 
percentage of the proceeds from the sale of oil and gas removed, and defendant agreed 
to pay for all development. The lower court allowed the exemption. On appeal, held, 
the lessee’s net income was taxable; it was remote from governmental function, and 
the effect on the state’s activities was inconsiderable. Burnet v. Jergins Trust, 288 
U.S. 508, 53 Sup. Ct. 430, 77 L. Ed. 925 (1933). 

The broad principle that an “instrumentality” of the government cannot be taxed 
has been used to hold lessees of government property immune from taxation on the 
income from the lease. The doctrine as thus applied is exemplified in the Gillespie case 
where a state tax on the net income derived from a lease of restricted Indian land was 
held invalid. Gillespie v. Oklahoma, 257 U.S. 501, 42 Sup. Ct. 171, 66 L. Ed. 338 (1922). 
The court reasoned that a lease of land dedicated to the support of a governmental 
agency is an “instrumentality” of the government, that a tax on the lease is invalid 
since it “‘is a tax upon the power to [lease] and could be used to destroy [that] power,” 
and that therefore a tax on the income from the lease is likewise invalid. This doctrine 
had been previously enunciated in Choctaw, Oklahoma & Gulf R.R. v. Harrison, 235 
U.S. 292, 35 Sup. Ct. 27, 59 L. Ed. 234 (1914), where the gross income derived from 
coal mining under a lease of restricted Indian lands was held exempt from taxation on 
the theory that the lessee was an agency succeeding to the duties of the government, 
notwithstanding the state’s contention that it taxed only the coal at the pit’s mouth 
as personal property of the lessee. Cf. Indian Oil Co. v. Oklahoma, 240 U.S. 522, 36 
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Sup. Ct. 453, 60 L. Ed. 779 (1916); Large Oil Co. v. Howard, 248 U.S. 549, 39 Sup. Ct. 
183, 63 L. Ed. 416 (1919). 

Since the Gillespie case the tendency has been to limit the application of the rule 
there announced. In Group No. 1 Oil Corp. v. Bass, 283 U.S. 279, 51 Sup. Ct. 432, 75 
L. Ed. 1032 (1931), a federal tax was sustained on income received by lessees of public 
school land from the sale of oil produced thereon. The Gillespie case was distinguished 
on the ground that by state law a lease operated to vest in the lessee the title to the 
oil underground, and hence the income being taxed was derived from the sale of private 
property. This distinction seems unsatisfactory, however, in view of the fact that title 
to the oil in the Gillespie case vested in the lessee on severance. See opinion of Stone, 
J, dissenting, in Burnet v. Coronado Oil & Gas Co., 285 U.S. 393, 401, 52 Sup. Ct. 443, 
76 L. Ed. 815 (1931). The latter case, though holding invalid a federal tax on the net 
income from oil lands dedicated to the support of public schools and leased from the 
state, conceded that the doctrine of the Gillespie case should be limited to “circum- 
stances closely analogous.”’ See Indian Territory Co. v. Board of Equalization, 288 U.S. 
325, §3 Sup. Ct. 388, 77 L. Ed. 503 (1933); 33 Col. L. Rev. 1075 (1933). In the present 
case the court reads into this dictum of the Coronado case the implication that before 
the circumstances are sufficiently analogous to the Gillespie case, the lands involved 
must be exclusively dedicated to the support of a definite and strictly governmental 
purpose. 

The Gillespie case rests on the premise that a lessee of lands from which a govern- 
ment derives income for its governmental functions becomes thereby an instrumental- 
ity of that government. Clearly, however, a lessee is not an instrumentality in the 
sense that he is an active participant in a governmental function. See McCulloch ». 
Maryland, 4 Wheat. (U.S.) 316, 4 L. Ed. 579 (1918); South Carolina v. U.S., 199 U.S. 
437, 26 Sup. Ct. 110, 50 L. Ed. 261 (1905). A lessee is conducting an essentially private 
enterprise. Forbes v. Gracey, 94 U.S. 762, 24 L. Ed. 313 (1876); Wells v. Savannah, 181 
U.S. 531, 21 Sup. Ct. 697, 45 L. Ed. 986 (1900) ; Garland County v. Gaines, 56 Ark. 227, 
19 S.W. 602 (1892); LaSalle County Mfg. Co. v. Ottawa, 16 Ill. 418 (1855); Moeller 2. 
Gormley, 44 Wash. 465, 87 Pac. 507 (1907). Moreover, the income from the sale of an 
article which is personal property of the vendor at the time of the sale has always been 
a legitimate subject of taxation. Alderman v. Wells, 85 S.C. 507, 67 S.E. 781 (1910); 
Ex rel. Chandler v. French, 73 W.Va. 658, 81 S.E. 825 (1915). For purposes of taxation, 
income as such has been classified as a separate entity regardless of its source, and 
without relation to any particular property or business. Tyle Realty Co. v. Andrews, 
240 U.S. 115, 36 Sup. Ct. 281, 60 L. Ed. 554 (1915); Black, Income Tax (2d ed. 1915), 
§ 187. And even if the lessee were in fact an agency of the government, “‘no constitu- 
tional implications prohibit a state tax upon the property of an agent of the govern- 
ment merely because it is the property of such agent,” Railroad Co. v. Peniston, 18 
Wall. (U.S.) 5, 33, 21 L. Ed. 787 (1873). 

In view of the dubious foundation of the Gillespie case, and of the immunity from 
state and federal taxation it grants to large private incomes, it would seem more desir- 
able to follow the suggestion of the dissenting justices in Burnet v. Coronado Oil Gas Co., 
285 U.S. 393, 401, 52 Sup. Ct. 443, 76 L. Ed. 815 (1931), and overrule the Gillespie 
case, rather than follow the method of the present case of limiting it by tenuous distinc- 
tion which will lead to further litigation. 


WIitiraM L. FLAcks 
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Cases and Other Materials on Domestic Relations. By Albert C. Jacobs. Chicago: 
The Foundation Press, Inc., 1933. Pp. 994. $6.50. 


It is the function of a casebook in law to make accessible the materials necessary for 
legal generalizations in a given branch of the subject. Since the student is not expected 
to be an independent worker, and an instructor is assumed somewhere in the teaching 
process, the materials in a casebook can be definitely and intelligently limited. What 
constitutes a branch of the subject may be logically determined, but more often this 
determination is the result of an historic accident and the doctrine of stare decisis 
which somehow makes every compiler try to include all the cases and divisions used by 
all of his predecessors. Because of this filial piety and a tendency on the part of the 
compiler to forget the function of his book, case books are frequently too long, and in- 
clude more cases, and fewer other materials than are desirable. 

The virtue of the case book as contrasted with the ordinary text or hornbook is 
that it reveals the judicial process and introduces the student to the type of reasoning 
he will spend the rest of his life trying to confound or justify. The vice of the ordinary 
casebook as contrasted with the text is that it fails to include many relevant data. 
What is summed up in the opinion is there, but the political, social, and economic con- 
text is absent as are the dramatic personal factors of the trial. The assumption that 
these will be supplied by the teacher implies a broader background than is had by 
most instructors who go into teaching after brilliant careers in the law school, rather 
than in practice or in the other social sciences. 

Although Mr. Jacobs, in his ‘Cases and Materials on Domestic Relations,” was de- 
termined to supply some of the relevant social data he was not willing to go far in other 
directions. He writes in the preface (p. vii) that “‘wherever possible an attempt has 
been made to continue the main portions of the material covered in the older courses 
on Domestic Relations.’”’ True there is new material, and a rearrangement of the usual 
divisions of the subject; there are in both text and footnotes extracts and abstracts of 
social studies; but there is not the much needed fresh attack on family law and family 
relations. He apparently tried to build on to the revered older courses. A genuine con- 
tribution will not be made until someone starts his compilation not by asking “‘what 
can be added to what we have to make it a little bit more”; but “what background is 
essential for a practicing lawyer or research worker in this important field?” 

The major divisions and subdivisions of the book give it a specious sociological 
framework. On close examination they turn out to be merely new names and not new 
classifications. Such divisions as ‘Family Organizations,” ‘Relations among the 
Members of an Organized Family,” and “Family Disorganization”’ provide perhaps a 
better filing system, but they throw no new light on the problem of family law and 
family relations. The re-grouping may indicate to the law student where the appropri- 
ate sociological material can be found, but that is hardly enough to justify a new vol- 
ume of almost a thousand pages. The inclusion of cases such as those on the testimony 
of one spouse for or against another which are conventionally covered in books on evi- 
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dence seems to be based on the mere fact that mention of the family relationship oc- 
curs in the cases. The same principle, or lack of it, might have justified the inclusion 
of much more on wills, for example. 

The non-legal material, mainly sociological, is uneven, and badly co-ordinated with 
the cases. Much of what is presented is common-sense and historical interpretation 
with relatively few concrete data. Thus we have a pleasant introductory section on 
definition of the family, on the Roman, contemporary American, and Russian families, 
that gives the legal student an entirely erroneous idea of the way a social science expert 
in family relations attacks his problem. A statement of sociological conclusions, with- 
out the data on which they are based, in a book containing legal cases supported by 
some of the materials necessary for the formation of opinion is likely to make the tough 
minded legal student a little contemptuous of the tender minded sociologist. That Mr. 
Jacobs shows some of this entirely unjustifiable contempt is evident from the type of 
social question he asks at the conclusion of various sections. ““What would be the social 
consequences flowing from the adoption of one or the other view?” (p. 205, n. 2). “What 
is the fundamental aversion everywhere found to the marriage of near relatives other 
than the physical question?” (p. 254, n. 2). “How effective are the laws of the type set 
forth above?” “‘Do they to any extent act as a deterrent in the prevention of cases of 
desertion?” ‘How effective could legislation be in keeping the mother with her chil- 
dren during their early years?” (pp. 788, 799, n. 1, 2, 5). The sociologist called to mind 
by these questions is a genial judge in a study mulling over the opinions of earlier social 
scientists, or figuring out answers on a purely common-sense basis. The law student is 
given no hint of the arduous process of rational analysis, the search for relevant data, 
and the complicated statistical techniques that enter into the solution of any of the 
above problems. 

Sometimes, of course, in the interest of economy, and after their method of research 
has been made clear, “opinions” of sociologists may be set down for what they are 
worth. Then, however, Mr. Jacobs could economize still further by abandoning the 
general form of the casebook as far as the opinions are concerned, and adopting the 
textwriter’s method of clarification and summary. He is so buffaloed by the casebook 
form that he even includes quotations from himself giving them the specious au- 
thority of a footnote reference. 

On the few occasions where data instead of conclusions are presented the value of a 
social science casebook is suggested. On page 862 divorce statistics from 1924 to 1931 
are summarized, and on page 899 the legal causes of divorce taken from ‘“Lichtenber- 
ger, Divorce a Social Interpretation” are given, and the student immediately has some- 
thing to bite into. The questions raised by these data will be answered by analysis and 
additional data and not by ad hoc speculation or appeal to authority. If Mr. Jacobs 
had included more concrete social material; if he had defined his field, and then rigor- 
ously limited his choice of cases to those which threw light on it; if he had taken the 
intellectual responsibility of co-ordination and interpretation; if he had included in his 
“social materials” some of the highly important trial court statistics, and materials on 
administrative problems, such as those of the juvenile court, he could have produced a 
small book that might have contained a genuine contribution. As it is, it is just another 
compilation making a bow toward the demand for co-ordination, but achieving none 
of it. 

DONALD SLESINGER* 

* Professor of Law, University of Chicago Law School. 
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Insanity as a Defense in Criminal Law. By Henry Weihofen. New York: The Com- 
monwealth Fund, 1933. Pp. 524. $3.75. 

The first step toward resolving a state of confusion obviously consists in a clear ex- 
position of the facts about which the confusion exists. While much has been written on 
the topic of insanity as a defense in criminal law, nearly always the writer has had 
some personal ax to grind, some solution to promote or some immediate purpose to be 
served. The volume under review has evidently been planned with the object of pro- 
viding a severely impartial survey of the facts. The author has succeeded in this pur- 
pose admirably. So well, indeed, has he accomplished this end that there is little for 
the reviewer to discuss, and one is almost temptcd to criticize the very impartiality and 
complete suppression of self and personal views which have been achieved. Yet ob- 
viously this is a chief merit of the work. 

One accomplishment, which fills one who has made some study of this subject with 
deep admiration and appreciation, is the clear, concise, and simple exposition of the 
complex facts, with the wealth of confusing and often contentious opinions and prac- 
tices that have obtained. The simple directness of the presentation should do much to 
establish that a solution of the tangle is possible. 

The task of the author, a lawyer, was made immensely more difficult by reason of 
the fact that the questions raised concern the views not only of jurists but also of psy- 
chiatrists. Much has been written of the divergence that is said to exist between the 
views of these two groups. No physician can read this book, however, without, in the 
first place, admiration for the excellent grasp of medical attitudes and terminology 
shown by the author and, in the second place, a realization that the two professions 
after all are fundamentally not far apart. Such differences as exist concern not the 
meaning of mental illness or insanity but rather the practical aspects of the behavior 
that results. 

It is striking that the author finds that the lawyer, like the physician, would willing- 
ly dispense with the use of the term insanity, and for identical reasons. Courts, too, in 
the main have reached the conclusion that there are no “tests” of insanity, a conclusion 
with which every psychiatrist will agree. The problem for the courts is not one of 
sanity or insanity but rather of ‘‘responsibility” of the individual to society. The prob- 
lem of the physician, on the other hand, is treatment to be applied to a man who is 
sick. In this respect there is a divergence not of views but of outlook; the fact of ill 
health, its definition and the means for its recognition are difficulties that are common 
to both, which are met by similar methods when due consideration is given to the ends 
to be served and the safeguards to be provided. The data presented by Dr. Weihofen 
should go far to establish proof for the physician that a community of purpose actuates 
the two professions. The safeguarding of the interests of the social group must control 
the practice of the courts, and one cannot read the historical review of the evolution of 
legal machinery without recognizing that jurists have given full recognition to the 
data established by physicians. It is fully as important for the psychiatrist to under- 
stand the purpose behind the conclusions reached by the jurist as it is for the lawyer 
to understand the physician if a satisfactory solution is to be reached. 

No stronger proof could be offered of the need of reform and mutual understanding, 
both as to viewpoint and in procedure, than is contained in this unemotional, scientific 
presentation of the facts. Stripped of all commendation and condemnation, the bare 
facts stand for themselves and should go far toward bringing a way out of the tangle 
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which is so clearly portrayed. The author and those who have made possible the com- 
pletion of this laborious task deserve the highest commendation of the American 
public. 

H. Dovuctas SINGER* 


Cases on Criminal Law. 3d edition. By William E. Mikell. St. Paul: West Publishing 

Co., 1933. Pp. 775. $5.00. 

Students of criminal law are too well acquainted with Dean Mikell’s casebook to 
make any general description or comment necessary. For this reason the present re- 
view will be confined, to a large extent, to a comparison of the present edition with its 
immediate predecessor. 

Dean Mikell’s book has long stood for the orthodox arrangement of the case ma- 
terial. So far as possible it was previously grouped under general headings illustrative 
of the corresponding general principles supposed to run alike through all the specific 
crimes. Then followed a number of chapters devoted to specific offenses, to bring out 
the individual problems applicable only to the offense then under examination. Yet in 
actual fact there are very few such general principles everywhere equally and alike 
true, regardless of the nature of the offense raising the problem. Instead any such 
general treatment is almost certain to run against the inquiry, In what offense are you 
trying to apply the principle? And its meaning varies accordingly. Mr. Mikell has 
now yielded some slight ground to this viewpoint. Thus the subsection on consent has 
been broken up and its thirteen cases distributed among the particular offenses to 
which they belong. Likewise the section on negligence disappears and the cases are 
moved over to the manslaughter section, where they clearly belong, as the conclusions 
worked out from them are obviously valid only for that crime and have no general 
bearing, as, e.g., for battery or for rape. Besides the above, a number of chapters on 
general topics are lifted bodily from the beginning of the casebook and are placed at its 
end, so as to follow, instead of precede, the chapters on specific offenses. Such shifting 
of entire chapters seems, however, of less moment, as it will be the rare teacher who 
will not in any event rearrange the order of topics to suit himself. Beyond this there 
are no structural changes of any significance.? 

With so few real changes a descriptive review then necessarily becomes a chronicle 
of more or less subordinate changes. About thirty-six cases have been dropped and 
about thirty new ones added—almost always to the definite improvement of the teach- 
ing material.s The footnotes accompanying these new cases are in the main new. Be- 
sides that there are two new footnotes in the book, and forty-six lines (approximately) 

* Professor of Psychiatry and Head of Department of Neuropsychiatry, University of 
Illinois. 

* So chapter IT (except sections 1 and 2 (1)) becomes chapter 19; chapter IV becomes chap- 
ter 18; chapter V, section 2 (II) becomes chapter 16; chapter V, section 2 (III) becomes chapter 
17; chapter V, section 3, becomes chapter 20; chapter VI becomes chapter 21. 

? Five cases in chapter III are moved into the chapters dealing with their respective particu- 
lar offenses. Some of the section headings in this chapter are, wisely, suppressed. Chapters 
VIII and IX on False Imprisonment and Kidnaping, and Abortion, respectively, are gone. 
As these chapters had a total of only four pages, the change is not an important one. It may be 
queried, however, whether kidnaping does not call for increased, rather than lessened, space. 


3 Many will probably regret the disappearance of Reg. v. Pembleton, which gave a fine illus- 
tration of the complete indefiniteness of meaning of the word, “maliciously.” 
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have been added to old notes, and about seven lines removed. Numerous sections, and 
some whole chapters even, appear without the slightest change. Sometimes this is 
unfortunate. Thus the nearly obsolete subject of larceny by breaking bulk surely calls 
for a more recent case than 1835 as the latest word. Insanity gets but one change, viz., 
the addition of five lines to a footnote; many will feel this to be far from adequate 
growth. Very welcome is the editor’s decision to include citations to law review articles. 
It is a pity, however, that he has carried it out to so slight a degree, as such references 
appear in only ten notes and are to only twenty-six articles.« The book maintains the 
usual high standards of its publishers in the matter of freedom from errors of com- 
position.s , 

By way of summing up, the new edition will undoubtedly hold fast the many friends 
gained by the two preceding editions, while, on the other hand, those who found these 
not congenial for one reason or another will probably react in the same way to the in- 
stant edition. Considering how slight the changes were that Dean Mikell found it de- 
sirable to make there is room for some question as to the wisdom or need of this new 
edition at all. 

E. W. PutTKAMMER* 


Cases and Readings on Property. Volume II. By Everett Fraser. Chicago: The Foun- 
dation Press, Inc., 1933. Pp. 687. 


The present volume deals with the usual subject matter of personal property to- 
gether with a few topics touching real property such as Adverse Possession, Prescrip- 


tion, Emblements, Waste, Fixtures and “‘Some Legal Relations of a Landowner in 
Respect to Land, Air, and Water.” The inclusion of these topics in real property logi- 
cally brings together a treatment of the law of possession of both real and personal 
property with seemingly satisfactory results. Similarities and differences in the two 
branches of the property law can be pointed out and time saved by treating possession 
of both types of property as a whole. 

In the preface Dean Fraser states that ‘possession is the dominant idea of the first 
six chapters.”” It may be queried whether Dean Fraser has not allowed that one con- 
cept to dominate him and his selection of cases just a little too much. The reviewer 
would have preferred to see a case with a good plain discussion of the essential elements 
of a bailment for the opening case in the chapter on Bailments rather than one in which 
the discussion revolves about “‘possession’”’ with little more than an inference that it is 
one of the elements of a bailment. Likewise, for the opening case in the chapter on 
Prescription, the writer would have preferred a case involving prescriptive rights in 


* Professor of Law, University of Chicago Law School. 
‘ There are also two citations to books. 


’ Such errors as there were in the second edition seem, however, to have survived without 
exception. Regina v. W. D. still appears as Rex v. W. D., though the date, 1570, glares at one. 
The reference to suicide (p. 308) as an “occasion” (which it no doubt is) instead of an “‘occi- 
sion” (which is what Lord Hale was talking about) remains. The same is true of an error on 
p. 681. And in the case on p. 343 there is still the rather serious failure to indicate that the 
“foregoing reasons” on account of which the case was reversed were reasons omitted from the 
casebook quotation, and were not connected with the lengthy jury charges given (which were 
approved, and which, in the casebook, appear as the only matters in review). 
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land rather than the case involving “‘user’’ of a ship since prescription generally in- 
volves user of land and not of chattels. 

However, on the whole, the casebook contains a splendid selection of cases with a 
careful and a most logical arrangement of cases within each chapter. One can discern 7 
a well thought out plan within each chapter with seemingly two objectives; first, a 7 
logical development of the subject matter and second, bringing the law down to date, 7 
One is almost tempted to say that the presentation is too logical and not confusing 7 
enough for the student. In the chapter on Liens Mr. Fraser could not resist the temp- 7 
tation of showing a logical and connected development of the law though he had to re- 
sort to seven English cases at the beginning of the chapter to attain his objective. © 
About one-half of all the English cases, which constitute twenty per cent of the total 7 
in the book, are found in this chapter. The English cases used are of the simple kind 7 
serving the purpose clarifying a technical subject which is brought down to date by © 
recent and practical American decisions giving us a treatment of the liens unequaled in 
any casebook. ; 

That Dean Fraser intended to produce a practical and useful casebook as well asa 
logical one is just as evident in some other chapters as was his attempt at a logical de- ~ 
velopment in the chapter on Liens. He begins the chapter on Waste with a Massachu- © 
setts case wherein it is pointed out that the English law of waste is not generally appli- ~ 
cable in the States and then he does not use a single English case. In the chapter on 
Water Rights the same process is followed. In the chapter on Gifts the modern trends 
are particularly conspicuous. The subject matter of the cases is stocks, bonds, choses ~ 
in action, contents of safe deposit boxes, etc. The more liberal attitude of the courts on 
the manner of delivery to meet modern conditions is almost too evident. Only in one 
case out of nine does the decision go against the donee and no case particularly empha- 
sizes the necessity of delivery. One case showing that delivery, whatever it be, is 
strictly necessary to the validity of any gift might have been useful. 

The excellent footnotes, which are numerous in comparison with the footnotes in ~ 
the Dean’s Volume One, must be regarded as a valuable addition to a casebook in a ~ 
field lacking in good up-to-date textbooks. Perhaps, the most gratifying feature of the ~ 
footnotes is the characteristic style of Dean Fraser of saying much in simple and suc- 
cinct statements. : 

In the production of the present volume Dean Fraser has measured up to the high © 
standards which he set in Volume One. With the exception of the chapter on Bail- 7 
ments, which, in the opinion of the reviewer, has been done better by others, Dean © 
Fraser has the most skilful development of the useful materials for a modern course in 7 
personal property with an equally good treatment of the limited number of real prop- ~ 
erty topics. 

Max P. Rapacz* 

* Associate Professor of Law, De Paul University, Chicago. 
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